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The New Disrupter: Blockchain & Smart Contracts
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JUSTIN EDDY

espite being the largest asset class in the world, the real estate
industry lags in innovations related to efficiency and security. The advent of blockchain technology and smart contracts
is poised to have an effect on the real estate industry on a scale
that hasn’t been seen since the internet. These effects will touch
all aspects of the industry – including how we invest in, finance,
construct, manage and exchange real estate assets – and the professions centered around it.
terms and conditions that outline or
govern a relationship (or exchange of
promises) between contracting parties,
except the contractual provisions are
encoded in the document using an algorithm. A smart contract streamlines the
transaction process through automatic
enforcement or execution of certain
provisions upon the occurrence of a condition precedent. This “if X occurs, then
Y happens” automation is what makes
this tool efficient and revolutionary.
Negotiation will still be a factor – not
every term or condition of the contract
is “coded” or automated, and standard
provisions can and must remain – but
once the substantive, functional provisions of the smart contract are agreed
upon, the blockchain can take over and
the deal can proceed without third-party
intervention. Ultimately, this automation will increase security and trust, and
minimize disputes.

Blockchain, at its essence, is a
simple concept: a transactional ledger.
Cryptocurrencies like bitcoin are its
most well known application, but the
technology can be used to record and
facilitate transactions involving virtually
anything of value. What sets blockchain
apart is its ability to provide a level of
security and trustworthiness far greater
than traditional transactional vehicles.
Specifically, blockchain is a decentralized, peer-to-peer network (which come
in both public and private forms) where
each participant interacts in a secure and
immutable manner. Blockchain transactions are shared and verified among the
participants using a protocol called a “consensus” and, once entered into the ledger,
the transactions cannot be modified.
A smart contract is a “self-executing” electronic agreement recorded
onto the blockchain. At its core, it is
still a contract in that it includes the
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of Shopping Center Outparcels

By Megan C. Zaidan, Esq.
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create added value
of a retail center – allow developers to
utparcels – small lots on the periphery
are more
utilized by banks or restaurants, as outparcels
to shopping centers. Outparcels are often
specific features, such as
increased visibility and ability to add
attractive to these users based on the
to the user’s business.
a patio or drive-thru, which are important
Recorded documents

O

Developers will most often
convey the parcels either by longterm ground lease or outright sale
to the end user.

Legal subdivisions
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From a developer’s perspective, it may be necessary for the
outparcel to be legally subdivided from the larger shopping
center parcel as a condition of
sale to the end user. If a developer knows in the initial stages
of development that it is likely
to sell off one or more outparcels, it would be wise to create
the separate parcels early in the
development process. Such a
pro-active approach is particularly important in jurisdictions
with time-consuming subdivision processes. The sub-dividing
of the outparcel from the large
shopping center could expedite
subsequent sales of any such out-

parcels created.
the
Alternatively,
developer may require
the end-user to cause the
parcels to be subdivided;
however, the developer
will need to remain
involved and aware of
the subdivision plans
to ensure the outparcel
conforms with local zoning and
setback requirements, as well as the
overall plan of the shopping center.

Megan C. Zaidan, Esq.

Equally important for the developer is to ensure that outparcel
plans independently meet or exceed
applicable parking requirements

Once subdivided, the respective obligations of the developer
and the parcel owner (or ground
lessee) will likely be governed
by a Reciprocal Easement
Agreement (an “REA”). The
REA will set forth each party’s
obligation for matters such as
access, utilities, maintenance
and insurance. In addition,
the developer may also look to
impose certain operating and
building restrictions upon the
outparcel within the REA,
including height restrictions to
ensure any building constructed
thereon will not block the visibility or signage of the shopping
center’s tenants.
The developer may also look
to limit the number of tenants or
users of the lot. If the outparcel
is not restricted to a single user, it
could be developed into a multi-tenant strip-center that could eventually
compete with the larger
shopping center for small
shop tenants. Finally, the
developer would likely look
to include architectural
and signage standards for
the outparcel, so it conforms with the shopping
center, ensuring a more

From a developer’s perspective, it may be
necessary for [an] outparcel to be legally
subdivided from [a] larger shopping center
parcel as a condition of sale to the end user.
without infringing upon or making
use of parking spaces allocated to
the shopping center on the whole.
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uniform appearance.
An often-overlooked REA provision for developers to consider
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Ohio has already taken the steps
necessary to allow transactional parties to utilize this technology. On
August 3, 2018, Governor Kasich
signed into law Senate Bill 220,
amending the Uniform Electronic
Transactions Act (Ohio Rev. Code.
1306.01, et seq.) to allow for electronic
records and electronic signatures to
be “secured through blockchain technology.” There is no doubt a growing
trend – both in the public and private
sectors – to adopt these technologies.
Understanding how best to maximize
the benefits of this technology could
lead to greater efficiency and, thus, to
greater profits. The following are just
some of the ways in which these new
technologies will impact and revolutionize our industry.

Tokenization

“Tokenization” refers to the process of
representing an interest in a real estate
asset with a blockchain-based token.
While not real estate specific (the concept applies to anything of value), in this
context it can be viewed as eliminating
the traditional wealth barriers to entry
into the real estate market for investors,
particularly with the most lucrative projects and assets. These investments are
essentially liquid, with investors able to
resell their shares on the open market.
Projects are already being capitalized
using tokens. A luxury $30 million
Manhattan condo development was
the first major asset in Manhattan to
be tokenized on Ethereum. Inveniam
Capital Partners has announced plans
to tokenize $260 million in four private real estate and debt transactions,
including a WeWork-occupied building
in downtown Miami valued at $65.5
million, making it likely the largest
piece of real estate to be financed
this way to date. Real estate and
finance company Elevated Returns has
announced plans to tokenize $1 billion
worth of property. Expect to see this
trend continue.

Title insurance

Many jurisdictions are exploring
adopting blockchain-based title registries. Not to say this isn’t challenging
– there are some 3,600 counties, towns
and other jurisdictions that handle real
property records in the United States –
but about 1,700 such jurisdictions have

already adopted some form of e-recording platform.
This is something the title industry is
very interested in, as it has far-reaching
implications with respect to title search,
escrow and title insurance. Our paperbased system creates opportunities for
errors and fraud, and a blockchain-based
system would reduce these opportunities, as well as streamline the search and
transfer process.

technologies will be critical to compete
in the marketplace.

Construction industry

Smart contracts have the potential
to be very impactful on the
construction industry and how
contractors conduct business. The
automation of smart contracts
is being utilized to streamline
projects in a variety of contexts.

Smart contracts have the potential to
be very impactful on the construction
industry and how contractors conduct
business. The automation of smart contracts is being utilized to streamline
projects in a variety of contexts, including
application for payment approval, substantial completion, actual completion,
warranty walkthrough, acceptance, etc.
Imagine, for example, being able to automate material delivery scheduling, using
sensors to keep track of inventory. Those
that are able to complete these types of
administrative tasks electronically will
increase efficiency in time, cost and use
of resources (both human and physical).
There is no doubt that the use and
applications of these technologies will
only grow. For those of us who earn a
living in this industry, it is imperative
to both understand the wide range
of applications, and have a working
knowledge of the underlying technology in order to remain competitive. P

agement process. For example, a smart
contract could automate tenant billing,
payments to third-party vendors, cash
flow management, equipment warranties
and building maintenance, significantly
reducing administrative costs and time
through efficiencies. Adopting these

Justin Eddy, of Tucker Ellis LLP, counsels developers, investors, public and private companies,
governmental entities and individuals in matters involving property acquisition and assembly,
financing, development, zoning and entitlements,
divestiture, ownership and management, and real
estate joint ventures.

Property management

Utilizing blockchain-based smart contracts, property managers can automate
and streamline the entire property man-
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