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* Nothing in this presentation is intended to provide legal advice or to 
substitute for the medical judgment of a trained healthcare provider  



Litigation for Failure to Comply  
with Advance Directives 
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• All claims based on failure to comply, regardless of the 
underlying theory, are based on the same principles: 

 the patient executed or stated an enforceable advance 
directive 

 the provider had knowledge or notice of the directive 

 the provider gave or withheld care contrary to the 
patient’s instructions in the directive, and  

 some form of compensable harm resulted 

• More litigation is filed alleging unwanted medical 
treatment was provided than litigation alleging desired 
treatment was withheld 

 
Source: 16 COA2d 83 



Litigation for Failure to Comply  
with Advance Directives 
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 Examples of causes of action brought against a provider or 
facility for failing to comply with an advance directive: 

 Negligence 

 Battery 

 Intentional or negligent infliction of emotional distress 

 Lack of informed consent 

 Wrongful prolongation of life  

 Breach of fiduciary duty 

 Violation of constitutional or civil rights 

 Injunction or TRO 

 

Source: 16 COA2d 83 



Litigation for Failure to Comply  
with Advance Directives 
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• Defenses that may be available: 

 The provider did not have knowledge or notice of the 
advance directive 

 The advance directive was technically deficient or inoperable 

 Health care providers are statutorily immune under state law  

 Care was provided in an emergency context 

 Trigger event never occurred  

 Health care provider can show maintaining patient’s life 
through artificial means of life support complies with 
acceptable standards of medical care under the factual 
circumstances 

 Source: 16 COA2d 83  



Litigation for Failure to Comply  
with Advance Directives 
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Courts acknowledged almost 20 years ago that “judicial action 
has been cumbersome and often untimely, in many instances 
resulting in the very manner of death sought to be avoided by 
patients prior to legal vindication of their right to forego 
treatment.” Ficke v. Evangelical Health Systems, 285 Ill. App. 
3d 886 (1st Dist. 1996) 

 States began to realize legislation was the only way to 
ensure patient’s wishes regarding medical care following 
incapacity could be enforced  

 Knowing and understanding obligations and potential 
liability under state statutes is key 

Source: 16 COA2d 83  



Medical Directives in Colorado 

 Medical Orders for Scope of Treatment (MOST) 
Form: Medical Order signed by physician (C.R.S. § 15-
18.7-101 et seq.) 

 Living Will Statute: Declaration by Patient stating 
end-of-life treatment wishes (C.R.S. § 15-18-101 et seq.) 

 Advance Directives – Durable Medical Power of 
Attorney appointing agent (C.R.S. § 15-14-503 – § 509) 

 CPR/DNR Directives (C.R.S. § 15-18.6-101 et seq.) 

 Proxy-by-Statute (C.R.S. § 15-18.5-101 et seq.) 
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Medical Directives - When They Apply 

 Is the patient 18 

 Current medical condition of the patient –
terminal condition, persistent vegetative 
state, lacks decisional capacity 

 Requisite time periods – have they passed 

 Are there inconsistent forms? Most recently 
executed document prevails  
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Medical Directives – Issues  

 Will following the direction cause pain  

 Is the patient pregnant 

 Is there a duty to act 

 There is no criminal liability for failure to act 
unless there is a legal duty to act 

 Statutes regarding MOST form create duty to act 

 Duty and breach are also elements in civil claim 
for negligence 
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“Current  instruments for  making advance 
medical  directives are often underuti l ized,  

hampered by certain institutional  barriers,  and 
inconsistently interpreted and implemented … a 

consistent  method for identifying and 
communicating crit ical  treatment preferences 
that  each sector of  the health care community 

wil l  recognize and fol low [is  needed].”  
( C . R . S .  §  1 5 - 1 8 . 7 - 1 0 1 ( 1 ) ( c ) - ( d ) )  

Medical Orders for Scope of Treatment 
(MOST) Form: implemented in 2010 
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• No substant ive  changes  -  p laces  wishes  on  one  
document  that  becomes  part  o f  the  medical  chart  
and i s  c lear ly  ident i f ied  by  being  copied  on br ight  
green paper   

• Signed by  pat ient  and physic ian  so  =  medical  
order  

• Does  not  replace  the  l iv ing  wi l l  –  forms work  
together  to  more  fu l ly  capture  pat ient ’s  wishes  
regarding  end-of- l i fe  t reatment  

Medical Orders for Scope of 
Treatment (MOST) Form 
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Available on the 
Colorado Advance 
Directives Consortium 
Website –  
www.coloradoadvance 
directives.com 
 
 
English and Spanish  
Forms 
 
Instruction Booklet 
 
Supplemental Review 
Form 

Recommended Form be Printed on Wausau 
Astrobrights® Vulcan Green 64lb paper but copies, faxes, 

and scans on white paper are valid 
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MOST Form:  
Guidance for Health Care Professionals  

 

 

 

 

Refer  to  Guidance for  
help interpret ing each 
sect ion of  MOST form 
 
 
h t t p : / / 1 9 2 . 2 3 2 . 2 5 1 . 2 1 6 / ~ c o a d v d i r /
w p - c o n t e n t / u p l o a d s /  2 0 1 4 /  
0 7 / M O S T _ I n s t r u c t i o n s . p d f  
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http://192.232.251.216/~coadvdir/wp-content/uploads/2014/07/MOST_Instructions.pdf
http://192.232.251.216/~coadvdir/wp-content/uploads/2014/07/MOST_Instructions.pdf
http://192.232.251.216/~coadvdir/wp-content/uploads/2014/07/MOST_Instructions.pdf
http://192.232.251.216/~coadvdir/wp-content/uploads/2014/07/MOST_Instructions.pdf
http://192.232.251.216/~coadvdir/wp-content/uploads/2014/07/MOST_Instructions.pdf
http://192.232.251.216/~coadvdir/wp-content/uploads/2014/07/MOST_Instructions.pdf


• Adult  (over  18)  
• Author ized  Surrogate  Decis ion  Maker  
• Decis ional  Capaci ty  –  abi l i ty  to  provide  informed 

consent  
• Emergency  Medical  Serv ice  Personnel ,  Heal th  Care  

Faci l i ty ,  Heal th  Care  Provider ,  Medical  Provider  
(expansion f rom Attending  Physic ian  and Advanced 
Pract ice  Nurse  in  Liv ing  Wi l l  s tatute)  

• Inconsis tencies  –  most  recent ly  executed  contro ls ;  
new MOST form replaces  preexis t ing  MOST 

Medical Orders for Scope of Treatment 
(MOST Form): Definitions  

(CRS § 15-18.7-102) 
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• Pat ient ’s  S ignature  and 
Date   

• Physic ian,  APN or  PA 
S ignature  and Date  

• Hospice  Program i f  
Appl icable  

• Instruct ions  on CPR and 
Other  Intervent ions  

MOST Form: Contents 
(C.R.S. § 15-18.7-103) 

 

• Name,  DOB,  Sex  

• Eye and Hair  Color  

• Race/Ethnic i ty  

• Contact  Informat ion 
of  Physic ian,  APN,  
or  PA 
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Box on  top  r igh t  mu s t  be  
f i l l e d  in  comple te ly  

 

MOST Form: Contents 
(C.R.S. § 15-18.7-103) 
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MOST Form: Contents 
(C.R.S. § 15-18.7-103) 

 

 

 

C P R  -  n o  p u l s e  a n d  n o t  b r e a t h i n g  –  s t r i c t e r  t h a n  
C o l o r a d o  C P R  d i r e c t i v e  w h i c h  c a n  a p p l y  w h e n  p a t i e n t  i s  
e x p e r i e n c i n g  c a r d i o p u l m o n a r y  m a l f u n c t i o n  s h o r t  o f  f u l l  
a r r e s t   

N O T E :  i f  p a t i e n t  p r e v i o u s l y  c o m p l e t e d  C P R  d i r e c t i v e  
r e f u s i n g  C P R ,  a n  a g e n t / g u a r d i a n / p r o x y  c a n n o t  c h e c k  y e s  
C P R  o n  p a t i e n t ’ s  b e h a l f  o n  M O S T  f o r m  –  o n l y  p a t i e n t  c a n  
r e v o k e  p r i o r  C P R  d i r e c t i v e  o r  s e l e c t  d i f f e r e n t  c h o i c e .  R e f e r  
t o  G u i d a n c e  f o r  h e l p  
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MOST Form: Artificially Administered 
Nutrition and Hydration (ANH) 

 
 

 

 

O n l y  one box s h o u l d        
b e  c h e c k e d  

 

N O T E :  f o l l o w i n g  t h e  i n s t r u c t i o n s  
c a n  b e  c o m p l i c a t e d  i f  a  l i v i n g  
w i l l  h a s  b e e n  e x e c u t e d  a n d  t h e  
p a t i e n t ’ s  c h o i c e s  a r e  u n k n o w n  o r  
a r e  i n c o n s i s t e n t .  R e f e r  t o  
G u i d a n c e  f o r  h e l p   
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MOST Form: Signature and Review 
 

 

C h e c k  r e v i e w  
s e c t i o n  t o  c o n f i r m  
f o r m  h a s  n o t  b e e n  
v o i d e d  o r  a  n e w  
f o r m  c o m p l e t e d  

 

 
C h e c k  s i g n a t u r e  s e c t i o n  a n d  
r e f e r  t o  G u i d a n c e  –  o n l y  v a l i d  
s u r r o g a t e  d e c i s i o n  m a k e r s  
c a n  s i g n  f o r  t h e  p a t i e n t  –  
M P O A ,  G u a r d i a n ,  P r o x y - b y -
S t a t u t e  -  n o t  f a m i l y  m e m b e r s   
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Duties To Comply with MOST Form 
(C.R.S. § 15-18.7-104) 

 Statutes now create a DUTY to comply with a MOST form that: 

 Is apparent and immediately available, even if executed in 
another state; and 

 Reasonably satisfies the statutory requirements (signing 
physician does not need to have privileges at the facility) 

• Verbal confirmation from treating physician can be provided 
along with follow up signature w/in reasonable time but not more 
than 30 days (fax or email okay) 

• Providers that comply are immune from civil/criminal liability 
and regulatory sanctions 
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Refusing to Comply with MOST Form Due to Moral 
Conviction/Religious Belief (C.R.S. § 15-18.7-105) 

 A provider can refuse to comply based on moral 
conviction and/or religious beliefs, if: 

 Notice is provided (prior to admission or treatment 
or ASAP after); 

 Patient is promptly transferred to another facility; 
and 

 Care and comfort pending transfer is provided 

 Duty to communicate the existence of an executed 
MOST form when transferring to another facility  
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Revising the Terms of the MOST Form  
(C.R.S. § 15-18.7-107) 

 Consent can be revoked at any time in any manner that 
“clearly communicates” the intent (by patient or 
decision maker) 

 A provider can revise the form only if: 

 Change in medical condition since form was signed OR 

 Based on the provider’s independent medical judgment, 
the provisions of the form are not medically appropriate 
and the provider consults with the patient or their 
decision-maker who consents to the change 

 A revised signed form must be recorded 
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• Statutes  updated in 2010 to  al low more 
f lexibi l i ty  in  forms 

• Applies  when patient  is  in:  
 Persistent Vegetative State (determined by physicians 

not attorneys or courts) OR 
 Terminal Condition (incurable or irreversible 

condition – life sustaining procedures will serve only 
to postpone death) 

Living Wills under Colorado Medical 
Treatment Decision Act 
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• Adult  wi th  dec is ional  capaci ty  at  t ime s igned 
• Can e lect  to  wi thhold  or  wi thdraw l i fe-susta ining  

procedures  (nutr i t ion  and hydrat ion)  
• Can des ignate  MPOA to  e i ther  overr ide  or  fo l low 

preferences  expressed  in  l iv ing  wi l l   
• Can direct  HCPs to  provide  comfort  care  
• Elect ions  in  l iv ing  wi l l  apply  when pat ient  becomes  

e i ther  Terminal  or  Pers is tent  Vegetat ive  State  AND 
Lacks  Decis ional  Capaci ty  to  accept  or  re ject  
medical  or  surgica l  t reatment   
 

Living Wills under Colorado Medical 
Treatment Decision Act: Provisions 

C.R.S. § 15-18-104 
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• I f  phys ic ian  determines  pat ient  i s  e i ther  Terminal  
or  in  a  Pers is tent  Vegetat ive  State  AND Lacks  
Decis ional  Capaci ty  to  accept  or  re ject  medical  or  
surgica l  t reatment ,  the  at tending  physic ian  shal l  
order  pat ient  be  examined by  one  other  physic ian   

• I f  both  physic ians  agree ,  they  shal l  cer t i fy  such  
fact  in  wri t ing  in  the  medical  chart  a long  wi th  the  
l iv ing  wi l l  dec larat ion,  and 

• Make reasonable  e f forts  to  locate  MPOA or  fami ly  
and not i fy  that  cert i f i cat ion  has  been made  

Living Wills under Colorado Medical 
Treatment Decision Act: Compliance 

C.R.S. § 15-18-107 
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Issues To Consider with Living Wills  
CRS § 15-18-101 et seq.  

 Signed by patient OR by another person in the 
patient’s presence and at their direction and not 
revoked (NOT AP/APN, hospital employee, heir, or 
beneficiary) 

 Did 2 witnesses also sign (same limitations on who) 

 If signed by the patient, did they have decisional 
capacity at the time signed 

 Does declaration incorporate other documents – 
may trigger application of other statutes (e.g. organ 
donations, medical power of attorney) 

25 



Issues To Consider with Living Wills  
CRS § 15-18-101 et seq.  

 Does the declaration designate people to speak with prior 
to final determination 

 Has 2nd physician examined the patient and agreed and 
have both physicians certified condition in writing in the 
chart with a copy of the declaration 

 Reasonable efforts to notify family of the certification and 
wait 48 hours for action to challenge to be filed 

 Note: statute allows physician or advance practice nurse 
to continue artificial nutrition and hydration if 
discontinuing causes pain (§ 104(4)) 
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Challenging a Living Will  
CRS § 15-18-108 

 Hospital should comply unless challenge is filed 

 Challenge can be filed by parent, adult child, spouse, 
beneficiary, or attorney-in-fact under a durable power of 
attorney 

 Filed in county where patient is located; proof of notice to 
Attending Physician 

 Court will issue TRO until final determination is made and 
appoint GAL who can take action in patient’s best interests 
and report back to the court   

 Petitioner must provide 7 days notice of hearing to GAL 
and spouse or beneficiary or adult child 
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MOST Form Living Will 

 Health care providers SHALL 
comply with valid executed forms 

 Statute creates DUTY to comply 
unless provider has moral or 
religious objections and 
communicates this to the patient 
and coordinates immediate and 
timely transfer 

 Health care providers who comply 
shall not be subject to civil/ 
criminal liability or regulatory 
sanction for such compliance 

 AP/APN MAY comply unless 
actually knows issues on validity  

 If AP/APN does not comply, they 
MUST transfer  

 Refusal to comply and failure to 
transfer SHALL be unprofessional 
conduct or grounds for discipline 

 Physician who signs certification 
(and those acting under them) 
shall not be subject to criminal/ 
civil liability or licensing   
sanctions 

Liability: Living Wills vs MOST Forms 
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• Appoints  age nt  to  de c ide  wh e n pat ie nt  cannot  ( not  
l imite d  to  te r minal  or  pe r s is te nt  ve ge tat ive  s ta te )  

• “ Du r able ”  -  cont inu e s  a f te r  pat ie nt  be come s  
le ga l ly/me dica l ly  incompe te nt  

• Sh ou ld  inc lu de  an  a l te r nate  or  s u cce s s or  age nt   

• Sh ou ld  inc lu de  langu age  s ta t ing  age nt  i s  pe r s onal  
r e pr e s e ntat ive  u nder  H IP AA 

• Sh ou ld  be  wi tne s s e d  by  2  pe ople  u nr e la te d  to     
pat ie nt  and s h ou ld  be  notar iz e d   

Durable Medical Power of Attorney 
(CRS § 15-14-506) 
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• S t a t e  B o a r d  o f  H e a l t h  r e g u l a t i on s  o n  f o r m a t  
( h t t p : / / w w w . c d p h e . s t a t e . c o . u s / e m / O p e r a t i o n s / C P R D i r e c t i v e s )  

• I n t e r v e n t i on  a l l o w e d  f o r  s p e c i f i c  i s s u e s  ( e . g .  p a i n  
m e d i c a t i o n ,  c o n t r o l  b l e e d i n g ,  p r o v id e  c o m f or t  c a r e )  

• M i n o r s :  o n l y  i f  d o c t o r  i s s u e d  D N R  o r d e r  t h a t  i s  s i g n e d  
b y  b o t h  p a r e n t s  o r  l e g a l  g u a r d i a n .  C a n  b e  r e v o k e d  b y  
t h e  s a m e  p e r s o n  w h o  w r o t e  i t  

• C o m p l i a n c e  w i l l  n o t  c o n s t i t u t e  a s s i s t a n c e  o f  s u i c i d e  o r  
s u b j e c t  t h e  a c t o r  t o  c r i m i n a l  m a n s l a u g h t e r          
c h a r g e s  C R S  §  1 8 - 3 - 1 0 4 ( 3 )  

 

CPR/DNR Directives under Colorado’s 
Patient Autonomy Act 

(CRS § 15-18.6-101 et seq.) 
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• Us e d i f  pat ie nt  lack s  de c is ional  capac i ty  and th e r e  
i s  no  de s ignate d  H e al th car e  Age nt ,  MP OA or  
G u ar dian   

• P h ys ic ian  mu s t  ce r t i f y  pat ie nt  doe s  not  h ave  
de c is ional  capac i ty  

• G ood f a i th  e f f or t  to  locate  and as s e mble  a l l  
“ inte r e s te d  par t ie s ”  -  f ami ly  me mbe r s ,  l i f e  
par tne r s ,  c los e  f r ie nds ,  and  pas tor a l  or  o th e r  
adv is or s  –  wh o de c ide  by  as s e mbly  wh o wi l l  s e r ve  
as  th e  “ pr oxy”  

HealthCare Proxy-By-Statute 
(C.R.S. § 15-18.5-101 et seq.) 
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• Ide nt i f i ca t ion  o f  pr oxy  mu s t  be  docu me nte d  in  ch ar t  

• P r oxie s  s e le cte d  in  th is  way  cannot  wi th h old  or  
wi th dr aw ar t i f i c ia l  nu tr i t ion  and h ydr at ion  f or  th e  
indiv idu al  u nle s s  2  ph ys ic ians  –  inc lu ding  1  t r a ine d  
in  ne u r ology  –  de te r mine  th at  th e  t r e atme nt  i s  only  
s e r v ing  to  pr o long  th e  pat ie nt ’ s  de ath  

• I f  no  de c is ion  on  wh o s h ou ld  s e r ve  as  pr oxy  can  be  
r e ach e d,  th e n  G u ar dians h ip  s h ou ld  be  pu r s u e d  
th r ou gh  th e  Cou r ts  

HealthCare Proxy-By-Statute 
(C.R.S. § 15-18.5-101 et seq.) 
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Resources regarding MOST forms 

Colorado Advance Directives Consortium 
http://coloradoadvancedirectives.com/most-in-colorado/ 

MOST in Colorado Link 

Life Quality Institute  
http://lifequalityinstitute.org/resources
-for-healthcare-professionals/most/ 

Medical Orders for Scope of Treatment 
(MOST) link under Resources for 
Healthcare Professionals Link 
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