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I. INTRODUCTION	AND	SUMMARY	OF	THE	ARGUMENT	

This	 appeal	 arises	 out	 of	 a	 decision	 ordering	 Appellant	 Grange	 Mutual	

Insurance	Company	(Grange)	 to	 indemnify	Appellee	World	Harvest	Church	(WHC)	

for	 over	 $1	million	 in	 compensatory	damages,	 attorney	 fees,	 and	 interest	 because	

one	of	the	Church’s	preschool	teachers	savagely	beat	a	two-and-a-half-year-old	child	

in	 the	 school’s	 care	 and	 custody.	 	 While	 the	 panel	 concluded	 that	 the	 Grange	

commercial	 general	 liability	 coverage	 form	 (CGL)	 and	 umbrella	 policies	 issued	 to	

WHC	provided	no	coverages	for	damages	caused	by	the	beating	asserted	under	the	

label	 of	 “battery,”	 the	 court	 concluded	 that:	 (1)	 the	 policies	 did	 cover	 those	 same	

damages	 asserted	 under	 the	 label	 of	 “intentional	 infliction	 of	 emotional	 distress”	

(IIED)	and	(2)	that	WHC’s	“vicarious”	liability	for	its	employee’s	IIED	–	liability	that	

was	 the	 result	 of	 the	 church’s	 litigation	 strategy	 to	 admit	 that	 the	 abuser’s	 acts	

should	 be	 “deemed”	 to	 be	 the	 acts	 of	WHC	 –	was	 covered.	 	 The	 decision	 thereby	

allowed	a	litigation	strategy	to	create	coverages	for	uncovered	damages.	

Grange	 seeks	 a	 reversal	 and	 remand	 for	 the	 entry	 of	 judgment	 in	 its	 favor.		

Considered	 as	 a	 whole,	 the	 policies	 at	 issue	 clearly	 and	 unambiguously	 exclude	

coverage	for	damages	arising	out	of	a	teacher’s	horrific	abuse	of	a	young	child.		It	is	

respectfully	submitted	 that	 this	Court’s	 jurisprudence	determines	coverages	based	

upon	 “acts,”	 not	 based	 upon	 legal	 labels	 appended	 to	 those	 acts	 or	 litigation	

strategies.	
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Here,	 the	 policies	 in	 question	 contained	 an	 Abuse	 or	Molestation	 Exclusion	

that	 negated	 coverages	 of	 bodily	 injury	 arising	 out	 of:	 (1)	 the	 abuse	by	anyone	 of	

anyone	 in	 the	 care	 and	 custody	 of	 the	 insured	 and	 (2)	 the	 negligent	 hiring,	

supervision	 or	 retention	 of	 the	 abuser.	 	 While	 this	 Court	 has	 yet	 to	 construe	

insurance	policies	containing	the	standardized,	ISO	Abuse	or	Molestation	Exclusion,	

the	numerous	state	and	federal	courts	that	have	addressed	such	policies	uniformly	

find	 no	 coverages	 for	 bodily	 injury	 arising	 out	 of	 the	 abuse	 of	 any	 person	 in	 the	

insured’s	care,	custody,	or	control,	regardless	of	who	the	abuser	was,	and	regardless	

of	 the	 legal	 theory	pursued.	 	Those	decisions	are	 fully	 consistent	with	 this	Court’s	

insurance	 jurisprudence	 directing	 courts	 to	 look	 to	 the	 alleged	 unlawful	 conduct	

rather	than	legal	labels	–	i.e.,	“‘deal	with	each	act	on	its	merits’”	–	when	considering	

whether	 a	 policy	 provides	 coverages	 for	 a	 specific	 alleged	 or	 adjudicated	 injury.		

Safeco	 Insurance	 Co.	 of	 Am.	 v.	 White,	 122	 Ohio	 St.3d	 562,	 2009-Ohio-3718,	 913	

N.E.2d	426,	¶	32,	quoting	Silverball	Amusement,	 Inc.	v.	Utah	Home	Fire	Ins.	Co.,	842	

F.Supp.	1151,	1163	(W.D.Ark.),	aff’d	33	F.3d	1476	(8th	Cir.1994).	

Subject	 matter	 exclusions	 tailored	 to	 specific	 businesses	 or	 enterprises	

provide	 parties	 to	 an	 insurance	 contract	 with	 flexibility	 and	 clear	 mutual	

expectations.	 	All	claims	arising	out	of	certain	conduct	are	barred	regardless	of	the	

insured’s	perspective	or	state	of	mind.		When	an	exclusion	precludes	coverages	for	

abuse	 or	molestation	 by	 anyone,	 of	 anyone	within	 the	 insured’s	 care,	 custody,	 or	

control,	it	is	irrelevant	whether	the	abuser	is	an	employee	or	agent	of	the	insured	or	



 

	 3	
 

another	student	or	a	complete	stranger;	it	is	irrelevant	whether	the	insured	does	or	

does	not	potentially	have	respondeat	 superior	 liability	 for	bodily	 injury	caused	by	

abuse	 or	 molestation;	 it	 is	 irrelevant	 what	 cause	 of	 action	 is	 asserted	 or	 what	

strategic	defense	decisions	are	employed	in	the	ensuing	litigation.		Regardless	of	the	

legal	 vehicle	 employed,	 “all	 classifications	 of	 damages	 arising	 out	 of	 incidents	 of	

abuse	or	molestation”	are	excluded.		Lincoln	Cty.	Sch.	Dist.	v.	Doe,	749	So.2d	943,	946	

(Miss.1999)	(en	banc).	

Enforcement	of	 the	clear	and	unambiguous	 language	of	 the	policies	at	 issue	

moots	 the	 second	 and	 third	 propositions	 of	 law	presented	 in	 this	 appeal.	 	 Should	

this	 Court	 affirm	 the	 finding	 of	 some	 coverage,	 however,	 Grange	 respectfully	

submits	 that	 the	 courts	 below	 improperly	 ordered	 Grange	 to	 reimburse	WHC	 for	

$694,000	 the	 church	was	 ordered	 to	 pay	 in	 attorney	 fees	 awarded	 against	 it	 and	

$230,000	in	post-judgment	interest.	 	Both	judgments	were	based	on	acts	the	Court	

of	Appeals	correctly	held	were	not	 covered	by	 the	CGL	or	umbrella	policies.	 	They	

therefore	were	not	reimbursable.	

II. STATEMENT	OF	FACTS	

A. The	Underlying	Action.	

The	 facts	 of	 the	 underlying	 action	 are	 set	 forth	 in	 post-trial	 and	 appellate	

decisions	 summarizing	 and	 analyzing	 the	 evidence	 upon	which	 the	 jury	 based	 its	

verdicts	 in	 favor	 of	 the	 plaintiffs.	 	 See	 Faieta	 v.	 World	 Harvest	 Church,	 147	 Ohio	

Misc.2d	51,	2008-Ohio-3140,	891	N.E.2d	370		(“Faieta	Tr.	Op.”),	R.	84,	Exh.	13,	Supp.	
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at	 108;	 Faieta	 v.	 World	 Harvest	 Church,	 10th	 Dist.	 Franklin	 No.	 08AP-527,	 2008-

Ohio-6959	(“Faieta	App.	Op.”),	R.	84,	Exh.	14,	Supp.	at	155.	

Appellee	World	 Harvest	 Church	 (“WHC”),	 located	 in	 Franklin	 County,	 Ohio,	

operates	a	preparatory	school,	which	includes	the	Cuddle	Care	preschool	program.		

(Faieta	Tr.	Op.,	¶	1,	Supp.	121;	Faieta	App.	Op.,	¶	2,	Supp.	at	160.)		On	May	30,	2006,	

Michael	and	Lacey	Faieta	filed	a	complaint	in	the	Franklin	County	Court	of	Common	

Pleas,	individually	and	on	behalf	of	their	son,	Andrew	Faieta,	alleging	that	a	Cuddle	

Care	teacher	(Richard	Vaughan)	committed	a	“painful	and	horrific	physical	assault”	

on	 their	 two-and-a-half-year-old	 son	 that	 “left	 plainly	 visible	 marks,	 cuts	 and	

contusions	to	the	rear	end,	back	legs,	and	other	parts”	of	his	body.		(Faieta	Compl.,	p.	

2,	Supp.	at	68;	see	also	Faieta	App.	Op.,	¶	2,	Supp.	at	160.)	

Based	 on	 the	 assault	 and	WHC’s	 refusal	 to	 investigate,	 the	 Faietas	 asserted	

causes	 of	 action	 for	 negligence,	 assault	 and	 battery,	 negligent	 hiring	 and	

supervision,	 respondeat	 superior,	 and	 intentional	 infliction	 of	 emotional	 distress	

(IIED)	against	Vaughan	and	WHC.		(Faieta	Compl.,	pp.	4-7,	Supp.	70-73.)	

Grange	 agreed	 to	 defend	 the	 claims	 under	 a	 reservation	 of	 rights.	 	 (WHC	

Compl.	 (7/29/09),	 ¶	8,	 Supp.	 at	 61.)	 	 WHC	 and	 Vaughan’s	 defense	 team	 (which	

included	counsel	appointed	by	Grange	and	WHC’s	personal	counsel)	pursued	a	joint	

defense	 that	 the	 incident	 never	 occurred	 –	 the	 marks	 on	 Andrew’s	 body	 were	

“contact	 dermatitis”	 (a	 skin	 rash).	 	 (Faieta	 Tr.	 Op.	 ¶	32,	 45-46,	 Supp.	 127,	 129.)		

Consistent	with	 that	 legal	 theory,	 Defendants	 filed	 joint	 answers	 to	 the	 complaint	
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and	amended	complaint	 in	which	 they	admitted	 that	 “at	all	 alleged	relevant	 times	

defendant	Vaughan	was	acting	within	the	scope	of	his	employment”	with	WHC;	that	

Vaughan’s	actions	“are	deemed	to	be	the	actions	of	[WHC]”	and	that	WHC	“is	liable	

for	 the	acts	of	 its	employee	defendant	Vaughan.”	 	Faieta	App.	Op.,	¶	46,	Supp.	168	

(punctuation	omitted).		(See	also	Faieta	Joint	Answer,	¶	30-31,	Supp.	80;	Faieta	Am.	

Answer,	¶	30-31,	Supp.	86.)	

At	trial,	the	Faietas	presented	testimony	supporting	the	allegation	of	a	savage	

beating	 and	 emotional	 trauma	 suffered	 by	 the	 entire	 family.	 	 The	 testimony	

described	marks	 on	 Andrew	 that	 were	 “raised,	 red,	 welts,	 cuts,	 abrasions,	 frayed	

skin,	 and	 swollen”	 (Faieta	 Tr.	 Op.,	 ¶	34,	 Supp.	 128).	 	 After	 the	 attack,	 “Andrew’s	

personality	changed	and	he	became	fearful	of	being	separated	from	his	parents	and	

of	 being	 enclosed	 in	 rooms,	 especially	 bathrooms.”	 	 (Faieta	 App.	 Op.,	 ¶	36,	 Supp.	

166.)	 	 The	 Faietas	 presented	 “undisputed	 testimony”	 from	 Andrew’s	 treating	

psychologist	that	the	child	suffered	from	a	post-traumatic	stress	disorder.		(Id.)	

The	Faietas’	IIED	claim	against	WHC	was	based	on	WHC’s	“concerted	effort	to	

prevent	plaintiffs	from	learning	the	cause	of	Andrew’s	injury.”		(Faieta	Tr.	Op.,	¶	42,	

Supp.	129.)		The	“testimony	and	demeanor”	of	WHC’s	witnesses	“demonstrated	that	

WHC’s	 primary	 objective	 in	 investigating	 the	 marks	 was	 to	 protect	 itself	 and	 its	

employees	rather	than	to	conduct	a	good	faith	investigation.”		(Id.,	¶	45,	Supp.	129.)		

Further,	 the	 school	 refused	 to	 speak	with	 the	 Faietas	 after	 an	 initial	meeting	 and	

sent	 them	 a	 letter	 “ordering	 them	 not	 to	 come	 on	 the	 church’s	 premises”	 and	
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“threatening	 *	*	*	 that	 failing	 to	 comply	 with	 the	 order	 would	 result	 in	 WHC	

prosecuting	them	for	trespass.”		(Id.,	¶	44,	47,	Supp.	129,	130.)		See	also	Faieta	App.	

Op.,	¶	28-33,	Supp.	165-166.	 	WHC’s	actions	“caused	the	Faietas	serious	emotional	

distress”	that	required	treatment	in	family	therapy.		(Faieta	Tr.	Op.,	¶	49,	Supp.	130.)	

Following	 a	 seven-day	 trial,	 the	 jury	 was	 presented	 interrogatories	 and	

verdict	 forms	 for	 battery,	 IIED,	 and	 negligent	 supervision.	 	 (Faieta	 Jury	 ‘Rogs,	

Verdict	 Forms,	 R.	 84,	 Exh.	 10,	 Supp.	 89.)	 	 Because	 WHC	 had	 admitted	 scope	 of	

employment	and	that	Vaughan’s	acts	should	be	“deemed”	the	acts	of	WHC,	no	jury	

instruction	 or	 interrogatory	 was	 necessary	 or	 offered	 for	 WHC’s	 respondeat	

superior	 liability	 for	 Vaughan’s	 abuse	 or	 for	 WHC’s	 ratification	 of	 Vaughan’s	

malicious	 conduct.	 	 (Faieta	Tr.	Op.,	 ¶	58-62,	 Supp.	 131-133;	Faieta	 App.	Op.,	 ¶	49,	

Supp.	168.)	

The	 jury	 returned	 interrogatories	 finding	 against	 Vaughan	 on	 plaintiffs’	

battery	 claim;	 finding	 against	WHC	 on	 plaintiffs’	 negligent	 supervision	 claim;	 and	

finding	that	Vaughan	“and/or”	WHC	intentionally	inflicted	emotional	distress	on	the	

Faietas.	 	 (Faieta	Tr.	Op.,	¶	4,	Supp.	121;	Faieta	 ‘Rogs	1a-4,	Supp.	89-94.)	 	Based	on	

those	findings,	the	jury	returned	verdicts	in	favor	the	Faietas,	including:	

•••• Compensatory	damages	of	$134,865.00	and	punitive	damages	of	
$100,000	against	Vaughan;	and	

•••• Compensatory	damages	of	$764,235.00	and	punitive	damages	of	
$5,000,000	against	WHC.	
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(App.	 Op.,	 ¶	3,	 Appx.	 17;	 Faieta	 Verdicts,	 Supp.	 104,	 105.)	 	 Those	 verdict	 forms	

further	specified	that	the	Faietas	were	entitled	to	attorney	fees	 from	WHC,	but	not	

from	Vaughan.		(Id.,	Supp.	104,	105.)		The	trial	court	thereafter	ordered	WHC	to	pay	

the	Faietas	$693,861.87	in	attorney	fees.		(Faieta	Tr.	Op.,	¶	161,	Supp.	153.)	

Damage	caps	resulted	in	the	entry	of	a	final	judgment	of	$2,871,431.87	–	WHC	

was	 solely	 liable	 for	 $2,789,066.87,	 while	 Vaughan	 was	 solely	 liable	 and	 WHC	

secondarily	 liable,	 for	 $82,365.00.	 	 (App.	 Op.,	 ¶	6,	 Appx.	 18;	 Faieta	 JE	 (5/23/08),	

Supp.	 154.)	 	 Those	 awards	were	 affirmed	 on	 appeal.	 	 (See	 Faieta	App.	 Op.,	 Supp.	

155.)	 	WHC	 settled	with	 the	 Faietas	 in	 the	 amount	 of	 $3,101,147,	which	 included	

approximately	$230,000	in	post-judgment	interest.		(App.	Op.,	¶	8-9,	Appx.	18.)	

B. This	Litigation.	

WHC	filed	this	action	on	July	29,	2009,	seeking	a	declaration	of	coverages	for	

all	 damages	 awarded	 against	Vaughan	 and	WHC,	 including	 attorney	 fees	 awarded	

against	WHC	alone	and	post-judgment	interest.		WHC	further	sought	compensatory	

and	 punitive	 damages	 for	 Grange’s	 alleged	 “bad	 faith”	 in	 providing	 a	 defense	 but	

refusing	 to	 indemnify	amounts	awarded	 for	 the	adjudicated	abuse.	 	 (Compl.,	Supp.	

60.)	

1. The	Grange	policies.	

The	CGL	and	umbrella	policies	under	which	WHC	sought	reimbursement	for	

its	$3.1	million	payment	are	reproduced	in	Grange’s	Supplement	at	pages	1	and	34.	
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(a) The	insuring	agreements.	

The	initial	 insuring	agreement	for	the	CGL	coverage	form,	CG	00	01	(10-01),	

obligates	Grange	to	cover	“those	sums	that	the	insured	becomes	legally	obligated	to	

pay	 as	 damages	 because	 of	 ‘bodily	 injury’	 or	 ‘property	 damage’	 to	 which	 this	

insurance	applies.”		(CGL	Form,	Supp.	14.)	

Paragraph	1.b.	of	the	insuring	agreement	states	that	the	“bodily	injury”	must	

be	 “caused	 by	 an	 ‘occurrence’”	 (id.,	 Supp.	 14)	 and	 “occurrence”	 is	 defined	 as	 an	

“accident.”		(Id.,	Supp.	27.)	

The	insuring	agreement	in	the	Commercial	Liability	Umbrella	Coverage	Form	

similarly	states	that	Grange	will	pay	only	for	“bodily	injury”	to	which	the	insurance	

applies;	 that	 the	 “bodily	 injury”	 must	 be	 caused	 by	 an	 “occurrence”;	 and	 defines	

“occurrence”	as	“an	accident.”		(Umbrella	Form,	Supp.	42,	55.)	

The	Insuring	Agreements	further	include	an	exclusion	generally	known	as	an	

“intended	acts”	exclusion:	

2.	 Exclusions	

This	Insurance	does	not	apply	to:	

a.	 Expected	Or	Intended	Injury	

	 “Bodily	 injury”	 or	 “property	 damage”	
expected	or	 intended	 from	the	standpoint	of	
the	insured.	*	*	*	

(Supp.	at	15,	Section	I,	2.a.;	Supp.	at	42,	Section	I,	2.a.)	
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(b) The	Abuse	or	Molestation	Exclusion.	

The	 CGL	 and	 umbrella	 coverage	 forms	 contain	 virtually	 identical	

endorsements	entitled	“Abuse	or	Molestation	Exclusion”	(CG	21	46	(07-98)	and	CUP	

64	 (09-96)),	 that	 “modif[y]	 insurance	provided	under”	 the	policies.	 	 (Supp.	2,	35.)		

The	endorsement	provides:	

This	insurance	does	not	apply	to	“bodily	injury”,	“property	
damage”	 or	 “personal	 and	 advertising	 injury”	 arising	 out	
of:	

1.	 The	 actual	 or	 threatened	 abuse	 or	 molestation	 by	
anyone	of	any	person	while	 in	 the	care,	custody	or	
control	of	any	insured,	or	

2.	 The	negligent:	

a.	 Employment;	

b.	 Investigation;	

c.	 Supervision;	

d.	 Reporting	to	the	proper	authorities,	or	failure	
to	so	report;	or	

e.	 Retention;	

of	 a	 person	 for	 whom	 any	 insured	 is	 or	 ever	 was	
legally	 responsible	 and	 whose	 conduct	 would	 be	
excluded	by	Paragraph	1.	above.	

(Id.)	

2. Decisions	below.	

The	 trial	 court	 granted	 each	 party’s	motion	 for	 summary	 judgment	 in	 part,	

finding	 coverages	 for	 all	 compensatory	 damages,	 but	 for	 none	 of	 the	 punitive	

damages,	 and	 coverages	 for	 the	 attorney	 fees	 paid	 and	 post-judgment	 interest	 on	
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the	 entire	 judgment.	 	 (Tr.	 Op.,	 Appx.	 40.)	 	 On	 appeal,	 the	 Tenth	 District	 Court	 of	

Appeals	 agreed	 that	 the	 punitive	 damage	 awards	were	 not	 covered,	 but	 also	 held	

that	none	of	the	compensatory	damages	were	covered	with	one	exception	–	the	CGL	

and	 umbrella	 coverage	 forms	 covered	WHC’s	 vicarious	 liability	 for	 compensatory	

damages	 awarded	 for	 Vaughan’s	 intentional	 infliction	 of	 emotional	 distress.	 	 See	

App.	Op.,	¶		55,	59	Appx.	33,34.	

Specifically,	the	Court	of	Appeals	held	as	follows:	

1. No	 coverages	 for	 WHC’s	 own,	 post-incident	 IIED	 (if	 any);	 coverages	
were	 precluded	 by	 the	 intended	 acts	 exclusion	 in	 the	 insuring	
agreement	of	both	policies	and/or	WHC’s	IIED	was	not	an	“occurrence”	
under	the	policies	(App.	Op.,	¶	40,	55,	Appx.	28,	33);		

2. No	 coverages	 for	 Vaughan’s	 battery	 for	 which	 WHC	 was	 vicariously	
liable	 per	 Section	 1	 of	 the	 Abuse	 or	 Molestation	 Exclusion	 in	 both	
policies	(id.,	¶	48,	Appx.	30-31);	and		

3. No	coverages	for	WHC’s	negligent	supervision	of	Vaughan,	per	Section	
2(c)	of	the	Abuse	or	Molestation	Exclusion	(id.,	¶	49,	Appx.	31);	but	

4. Coverages	existed	for	“Vaughan’s	IIED,	which	WHC	is	vicariously	liable	
for”	(id.,	¶	55,	59,	Appx.	33,	34).	

The	 Court	 thus	 concluded	 that	 placing	 a	 different	 legal	 label	 on	 abuse	 –	 IIED	 as	

opposed	to	battery	–	created	coverages	for	excluded	conduct.	

Based	 on	 that	 erroneous	 premise,	 the	 Court	 of	 Appeals	 ordered	 Grange	 to	

indemnify	WHC	for	 the	$82,365	 in	compensatory	damages	awarded	to	 the	Faietas	

for	Vaughan’s	abuse.		(App.	Op.,	¶	69,	Appx.	36.)		The	Court	further	ordered	Grange	

to	indemnify	WHC	for:	(1)	“that	portion	of	the	post-judgment	interest”	that	accrued	

on	 the	 $82,365,	 and	 (2)	 the	 Faietas’	 attorney	 fees	 of	 $693,861.	 	 (Id.)	 	 On	
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reconsideration,	 the	 Court	 increased	 the	 post-trial	 interest	 to	 $229,716,	

representing	interest	on	both	covered	and	uncovered	claims.		(Recon.	App.	Op.,	¶	23,	

Appx.	13.)		The	panel	agreed	with	WHC’s	argument	on	reconsideration	that	interest	

was	 owed	 on	 uncovered	 liabilities	 based	 on	 the	 CGL	 policy’s	 “supplementary	

payments”	provision,	which	states:	

1.	 We	will	pay,	with	 respect	 to	 *	*	*	any	 “suit”	against	
an	insured	we	defend:	

*	*	*	

g.	 All	 interest	 on	 the	 full	 amount	 of	 any	
judgment	 that	 accrues	 after	 entry	 of	 the	
judgment	and	before	we	have	paid,	offered	to	
pay,	 or	 deposited	 in	 court	 the	 part	 of	 the	
judgment	 that	 is	 within	 the	 applicable	 limit	
of	insurance.	

(Recon.	App.	Op.,	¶	16,	Appx.	10-11;	CGL	excerpts,	Supp.	20-21.)	

Grange	timely	appealed	the	finding	that	the	policies	covered	vicarious	liability	

for	 excluded	 abuse	 (and	 attorney	 fee	 award	 and	 interest	 associated	 with	 some	

coverage)	 to	 this	 Court,	 and	 WHC	 filed	 a	 cross-appeal	 challenging	 each	 of	 the	

findings	of	no	coverage.	 	On	December	3,	2014,	 this	Court	accepted	 jurisdiction	of	

Grange’s	appeal	and	denied	jurisdiction	of	WHC’s	cross-appeal.	

III. ARGUMENT	

This	 Court	 should	 reverse	 the	 finding	 of	 coverages	 for	 excluded	 abuse	 and	

remand	 for	 the	entry	of	 judgment	 in	Grange’s	 favor.	 	The	policies	 considered	as	 a	

whole	clearly	and	unambiguously	preclude	coverages	of	WHC’s	adjudicated	liability.		

Regardless	 of	 the	 number	 of	 legal	 claims	 asserted	 or	 creative	 litigation	 strategies	
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employed,	Grange	 is	 not	 responsible	 for	 indemnifying	damages	 resulting	 from	 the	

savage	beating	of	a	 child	 in	 the	 insured’s	 care	and	custody.	 	 Such	a	 result	accords	

with	 this	 Court’s	 insurance	 jurisprudence	 and	 the	 uniform	 position	 of	 courts	 that	

have	construed	policies	with	the	standardized	Abuse	or	Molestation	Exclusion.	

Proposition	of	Law	No.	1	

A	commercial	 liability	policy	containing	an	Abuse	or	Molestation	

Exclusion	 which	 excludes	 damages	 arising	 out	 of	 abuse	 “by	

anyone”	 of	 any	 person	 in	 the	 care,	 custody	 or	 control	 of	 any	

insured,	as	well	as	the	negligent	employment	or	supervision	of	an	

abuser,	 eliminates	 coverages	 of	 sums	 awarded	 based	 on	 the	

insured’s	vicarious	 liability	 for	 its	employee’s	abuse	of	a	 child	 in	

the	insured’s	care	and	custody	

A. Standard	of	Review	

A	 grant	 of	 summary	 judgment	 based	 on	 the	 interpretation	 of	 an	 insurance	

contract	is	reviewed	de	novo.		Doe	v.	Shaffer,	90	Ohio	St.3d	388,	390,	2000-Ohio-186.	

Principles	 for	 the	 construction	 of	 an	 insurance	 contract	 were	 set	 forth	 in	

Westfield	 Ins.	 Co.	 v.	 Galatis,	 100	 Ohio	 St.3d	 216,	 2003-Ohio-5849,	 ¶	11	 as	 follows	

(citations	omitted):	

When	 confronted	 with	 an	 issue	 of	 contractual	
interpretation,	 the	 role	 of	 a	 court	 is	 to	 give	 effect	 to	 the	
intent	 of	 the	 parties	 to	 the	 agreement.	 *	*	*	We	 examine	
the	 insurance	 contract	 as	 a	whole	 and	 presume	 that	 the	
intent	 of	 the	 parties	 is	 reflected	 in	 the	 language	 used	 in	
the	policy.	*	*	*	We	look	to	the	plain	and	ordinary	meaning	
of	the	language	used	in	the	policy	unless	another	meaning	
is	 clearly	 apparent	 from	 the	 contents	 of	 the	 policy.	 *	*	*	
When	 the	 language	of	 a	written	 contract	 is	 clear,	 a	 court	
may	 look	 no	 further	 than	 the	 writing	 itself	 to	 find	 the	
intent	of	the	parties.	



 

	 13	
 

See	 also	Hybud	 Equip.	 Corp.	 v.	 Sphere	 Drake	 Ins.	 Co.,	 Ltd.,	 64	 Ohio	 St.3d	 657,	 665	

(1992)	(citations	and	emphasis	omitted):	

In	 applying	 these	 rules,	 we	 have	 stated	 that	 the	 most	
critical	 rule	 is	 that	which	stops	 this	 court	 from	rewriting	
the	contract	when	the	intent	of	the	parties	is	evident,	i.e.,	if	
the	 language	 of	 the	 policy’s	 provisions	 is	 clear	 and	
unambiguous,	 this	 court	may	 not	 “resort	 to	 construction	
of	that	language.”	*	*	*	[U]nder	the	case	law	of	this	state,	an	
exclusion	 in	 an	 insurance	 policy	 will	 be	 interpreted	 as	
applying	 only	 to	 that	 which	 is	 clearly	 intended	 to	 be	
excluded.	 *	*	*	 However,	 the	 rule	 of	 strict	 construction	
does	not	permit	a	court	to	change	the	obvious	intent	of	a	
provision	just	to	impose	coverage.	

B. This	Court’s	Insurance	Jurisprudence	Is	Consistent	with	the	

Enforcement	 of	 Subject	 Matter	 Exclusions	 Like	 the	

Standardized	Abuse	or	Molestation	Exclusion.	

This	 Court	 has	 yet	 to	 interpret	 a	 standardized	 Abuse	 or	 Molestation	

Exclusion.		But	in	three	decisions	–	Gearing	v.	Nationwide	Ins.	Co.,	76	Ohio	St.3d	34,	

665	N.E.2d	1115	(1996)	 (“Gearing”),	Doe	v.	 Shaffer,	90	Ohio	St.3d	388,	738	N.E.2d	

1243,	2000-Ohio-186	(“Shaffer”)	and	Safeco	Insurance	Company	of	America	v.	White,	

122	 Ohio	 St.3d	 562,	 913	 N.E.2d	 426,	 2009-Ohio-3718	 (“Safeco”)	 –	 this	 Court	

established	 the	 following	 general	 rule	 of	 policy	 construction:	 courts	must	 identify	

the	damage-causing	“act”	and	construe	the	policy	as	a	whole	to	determine	whether	

the	parties	 intended	coverages	 for	 that	act.	 	This	Court’s	 focus	on	damage-causing	

acts	anticipates	subject	matter	endorsements	that	broadly	exclude	coverages	for	all	

classifications	of	damages	arising	out	of	 incidents	such	as	assault,	battery,	criminal	

acts,	 abuse	 or	molestation.	 	 Numerous	 decisions	 from	Ohio	 appellate	 courts	 have	
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enforced	such	endorsements,	properly	recognizing	that	the	parties	to	the	insurance	

contract	have	clear	expectations	that	no	coverages	are	provided	for	claims	based	on	

the	excluded	conduct.	

1. Gearing,	 Shaffer	and	 Safeco	 focus	 on	 damage-causing	

“acts”	 to	 determine	 whether	 claims	 are	 within	

coverages	provided	by	a	policy,	construed	as	a	whole.	

The	rule	of	law	developed	in	Gearing,	Shaffer	and	Safeco	resolves	the	question	

of	whether	coverages	exist	for	damages	arising	out	of	molestation	or	assault	under	

policies	of	insurance	that	do	not	have	an	Abuse	or	Molestation	endorsement,	but	do	

have	a	general,	“intended	acts”	exclusion	in	the	insuring	agreement.	

Gearing	addressed	the	question	of	whether	sexual	molestation	by	an	insured	

constitutes	an	accidental	“occurrence”	within	the	insuring	clause	of	a	liability	policy	

when	the	perpetrator	denies	any	intent	to	harm	his	victim.		This	Court	held	that:	(1)	

intent	 to	 harm	 will	 be	 inferred	 from	 certain	 acts;	 and	 (2)	 when	 that	 inference	

applies,	 public	 policy	 precludes	 the	 issuance	 of	 insurance	 for	 the	 act.	 	 Gearing,	

syllabus.	

Shaffer	distinguished	allegations	that	an	insured	negligently	hired,	supervised	

and	 retained	 a	 perpetrator	 of	 intentional	 acts	 from	 the	 acts	 themselves,	 and	 held	

that	 insuring	 such	 acts	 does	 not	 contravene	public	 policy.	 	 Adopting	 the	 rationale	

and	 analysis	 of	 Silverball	 Amusement,	 Inc.	 v.	 Utah	 Home	 Fire	 Ins.	 Co.,	 842	 F.Supp.	

1151	 (W.D.Ark.),	 aff’d,	 33	 F.3d	 1476	 (8th	 Cir.1994),	 this	 Court	 held	 that	 	 “’[t]he	

correct	 method	 of	 analyzing	 this	 issue	 *	*	*	 would	 deal	 with	 each	 act	 on	 its	 own	
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merits	and	recognize	that	employers	who	make	negligent	hiring	decisions	clearly	do	

not	intend	the	employees	to	inflict	harm.’”		Shaffer	at	393-394,	quoting	Silverball	at	

1163.	

Finally,	 Safeco	 applied	 Gearing	 and	 Shaffer	 to	 claims	 asserting	 negligent	

supervision,	negligent	retention	and	negligent	infliction	of	emotional	distress	claims	

against	the	parents	of	a	teenager	who	attacked	and	stabbed	another	teenager.	 	The	

insurer	 argued	 that	 neither	 the	 parents’	 homeowners	 nor	 umbrella	 policies	

provided	 coverage	 for	 the	parents’	negligence	because:	 “(1)	 the	 injury	 in	 this	 case	

resulted	 from	an	 intentional	 act	 by	 [their	 son],	 an	 insured	under	 the	policies,	 and	

therefore	the	act	was	not	an	‘occurrence,’	which	both	policies	define	as	an	‘accident,’	

and	(2)	the	policies	explicitly	exclude	coverage	for	the	intentional	acts	of	an	insured,	

and	 the	 severability	 clause	 in	 both	 policies	 does	 not	 render	 the	 language	 in	 the	

exclusionary	clause	in	both	policies	ambiguous.		Safeco,	122	Ohio	St.3d	at	¶	12.	

First,	this	Court	held	that	bodily	injury	caused	by	negligent	acts	constituted	an	

“occurrence”	under	the	policies	because	from	the	negligent	parents’	perspective,	the	

stabbing	committed	by	their	son	was	accidental.		Safeco,	¶	27.	

Second,	 this	 Court	 declined	 to	determine	whether	 an	 ambiguity	was	 caused	

by	 consideration	 of	 the	 policies’	 intended	 acts	 exclusion	 in	 conjunction	 with	 the	

severability	 clauses	 providing	 that	 “’[t]his	 insurance	 applies	 separately	 to	 each	

insured.’”		Id.,	¶	15,	28.		The	majority	concluded	that	the	use	of	“an”	insured	or	“any”	

insured	 in	 the	 intended	 acts	 exclusion	 was	 irrelevant;	 the	 exclusion	 had	 no	
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application	 at	 all.	 	 Reiterating	 Silverball’s	 teaching	 that	 that	 the	 “correct”	 analysis	

“would	 deal	with	 each	 act	 on	 its	 own	merits,”	 this	 Court	 emphasized	 the	 need	 to	

maintain	the	distinction	between	“torts	like	negligent	supervision,	hiring,	retention,	

and	 entrustment,”	 and	 “the	 related	 intentional	 torts	 (committed	 by	 other	 actors)	

that	make	the	negligent	torts	actionable.”		Id.	at	¶	32-33.	

In	 short,	 to	 determine	 coverages	 under	 occurrence-based	 liability	 policies	

that	 include	an	 intended	acts	 exclusion,	 courts	must	 examine	each	act	 alleged	and	

determine:	 (1)	 whether	 the	 harm	 resulting	 from	 the	 act	 is	 an	 accident	 from	 the	

perspective	of	the	insured;	(2)	whether	the	insured’s	alleged	conduct	giving	rise	to	

liability	intended	to	cause	harm;	and	(3)	whether	an	intent	to	harm	is	inferred	as	a	

matter	of	law	based	on	the	nature	of	the	alleged	conduct.	

2. WHC’s	 admitted	 vicarious	 liability	 for	 abuse	 is	 not	 a	

damage-causing	act.	

Grange	 respectfully	 submits	 that	 the	 proper	 application	 of	 Gearing,	 Shaffer	

and	 Safeco	 to	 the	 facts	 of	 this	 case	 requires	 a	 reversal	 of	 the	 Tenth	 District’s	

conclusion	that	the	Grange	policies	provided	coverages	for	WHC’s	vicarious	liability	

for	Vaughan’s	IIED	and	entry	of	judgment	in	favor	of	Grange.	

Safeco	declined	 to	apply	an	 intended	acts	 exclusion	 to	negligent	 supervision	

claims	because	the	parents’	“acts”	giving	rise	to	the	negligent	supervision	claim	were	

“separate	 and	 distinct”	 from	 the	 intentional	 acts	 “committed	 by	 other	 actors.”		

Safeco,	122	Ohio	St.3d	at	¶	33.		Further,	those	distinct	acts	led	to	distinct	injuries.		Id.,	

¶	37:	 “To	 prevail,	 the	 [plaintiffs]	 had	 to	 demonstrate	 a	 separate	 injury	 from	 the	



 

	 17	
 

[parents’]	 negligent	 failure	 to	 monitor	 Benjamin,	 one	 that	 did	 not	 arise	 from	

intentional	or	illegal	actions	as	contemplated	by	the	policy	exclusions.”	

Here,	 WHC’s	 vicarious	 liability	 for	 Vaughan’s	 IIED	 is	 not	 based	 on	 any	 act	

separate	and	distinct	from	Vaughan’s	abuse;	it	is	based	on	WHC’s	litigation	strategy	

to	 admit	 that	 Vaughan’s	 acts	 “are	 deemed	 to	 be	 the	 actions	 of	 Defendant	 World	

Harvest	Church.”	 	(Faieta	Tr.	Op.,	¶	58-62,	Supp.	131-133;	Faieta	App.	Op.,	¶	46-49,	

Supp.	 168.)1	 	 Here,	 the	 Faietas	 could	 not	 (and	 did	 not	 have	 to)	 demonstrate	 any	

separate	 injury	 arising	 from	 respondeat	 superior	 liability,	 much	 less	 a	 separate	

injury	“that	did	not	arise	from	intentional	or	illegal	actions	as	contemplated	by	the	

policy	 exclusions.”	 	 Safeco,	 ¶	37.	 	 Instead,	 the	 Faietas	 were	 entitled,	 by	 virtue	 of	

WHC’s	 admissions	 alone,	 to	 a	 judgment	 that	 WHC	 was	 vicariously	 liable	 for	 the	

injuries	caused	by	Vaughan’s	abuse,	whether	labeled	as	battery	or	IIED.	

																																								 											
1	 A	 different	 litigation	 strategy	 would	 presumably	 have	 enabled	WHC	 to	 obtain	 a	
dismissal	 of	 the	 respondeat	 superior	 count	 under	 Civ.R.	 12(C).	 	 See,	 e.g.,	 Byrd	 v.	
Faber,	 57	 Ohio	 St.3d	 56,	 59	 (1991)	 (citation	 omitted)	 (church	 was	 entitled	 to	
judgment	on	the	pleadings	regarding	claim	for	respondeat	superior	liability	arising	
out	of	pastor’s	non-consensual	sex	with	parishioners:	“[A]n	 ‘intentional	and	willful	
attack	committed	by	an	agent	or	employee,	 to	vent	his	own	spleen	or	malevolence	
against	 the	 injured	 person,	 is	 a	 clear	 departure	 from	 his	 employment	 and	 his	
principal	or	employer	is	not	responsible	therefore’”).	
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Under	these	facts,	Vaughan’s	liability	and	WHC’s	vicarious	liability	arose	out	a	

single	act	–	intentional	abuse	resulting	in	physical	and	emotional	harm	–		committed	

by	 Vaughan	 and	 “deemed”	 to	 be	 committed	 by	 WHC.	 	 Under	 the	 rule	 of	 law	 in	

Gearing,	Shaffer	and	Safeco,	coverages	for	that	single	act	are	barred	by	the	intended	

acts	exclusion	 in	 the	 insuring	agreement	of	 the	CGL	and	Umbrella	 coverage	 forms.		

The	effect	of	the	Tenth	District	decision	is	that	by	admitting	the	respondeat	superior	

allegations,	WHC	bootstrapped	coverages	for	abuse	that	was	 itself	excluded	by	the	

CGL	 and	 Umbrella	 coverage	 forms.	 	 Such	 bootstrapping	 is	 unsupported	 by	 public	

policy.		See,	e.g.,	Gearing,	76	Ohio	St.3d	34,	paragraph	two	of	the	syllabus	(“the	public	

policy	 of	 the	 State	 of	 Ohio	 precludes	 issuance	 of	 insurance	 to	 provide	 liability	

coverage	 for	 injuries	 resulting	 from	 an	 intentional	 acts	 of	 sexual	molestation	 of	 a	

minor”).	

In	 short,	 even	 without	 an	 ISO	 Abuse	 or	 Molestation	 Exclusion,	 the	 policies	

provided	 no	 coverages	 for	 admitted	 vicarious	 liability.	 	 The	 presence	 of	 the	

Exclusion,	 however,	 simplifies	 policy	 construction	 and	 provides	 an	 appropriate	

platform	 for	 this	 Court’s	 consideration	 of	 the	 proper	 rules	 of	 construction	 for	

policies	with	an	Abuse	or	Molestation	or	similar	subject	matter	exclusion.	

3. Subject	matter	exclusions’	focus	on	conduct	simplifies	

coverage	disputes.	

While	 a	 Gearing/Shaffer/Safeco	 analysis	 can	 be	 applied	 here,	 none	 of	 the	

policies	considered	in	those	cases	contained	an	Abuse	or	Molestation	Exclusion	–	a	

subject	matter	exclusion	that	negates	coverages	of	all	damages	arising	out	of	abuse	
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or	molestation.		Numerous	courts	construing	policies	with	subject	matter	exclusions	

for	abuse	or	molestation,	assault	or	battery,	or	similar	misconduct,	have	concluded	

that	 the	exclusion	pretermits	analyses	of	 “occurrence”	or	 state-of	mind	exclusions,	

eliminates	 the	 need	 for	 	 parsing	 the	 legal	 theories	 alleged,	 and	 renders	

considerations	of	separation-of-insureds	provisions	unnecessary.		All	that	matters	is	

that	 the	damages	alleged	 in	 the	 complaint	 arise	out	of	 the	excluded	 conduct.	 	See,	

e.g.:	

•••• Lincoln	Cty.	Sch.	Dist.	v.	Doe,	749	So.2d	943,	946	(Miss.	1999)	(en	
banc)	 (CGL	policy	with	Abuse	or	Molestation	 Exclusion	 “serves	
to	 exclude	 from	 coverage	 all	 classifications	 of	 damages	 arising	
out	of	incidents	of	molestation”);	

•••• Evanston	 Ins.	 Co.	 v.	 Johns,	 530	 F.3d	 710,	 714	 (8th	 Cir.2008)	
(applying	Minnesota	 law)	 (“The	presence	or	 lack	of	 intent	does	
not	control	the	outcome”	of	a	suit	seeking	coverage	under	a	CGL	
policy	with	an	Abuse	or	Molestation	Exclusion);	

•••• S.C.	Farm	Bureau	Mut.	Ins.	Co.	v.	Oates,	588	S.E.2d	378,	384,	fn.	2	
(S.C.App.2003)	 (the	 court	 “need	 not	 address”	whether	 “shaken	
baby	 syndrome”	 allegations	 against	 a	 daycare	 center	 and	 its	
employee	 constituted	 an	 “occurrence”	where	 claims	 fell	 within	
the	plain	meaning	of	an	Abuse	or	Molestation	Exclusion);	

•••• Essex	 Ins.	 Co.	 v.	Michigan	Skatelands,	 Inc.,	 6th	Cir.	Nos.	93-2132,	
93-2145,	 1994	 WL	 589670,	 at	 *3	 (Oct.	 21,	 1994)	 (assault	 or	
battery	 exclusion	 barred	 breach	 of	 contract	 and	 negligence	
claims	where	“the	underlying	claims	clearly	arose	out	of	tortious	
conduct”;	 the	 court	 therefore	 “need	 not	 resolve	 the	 remaining	
issues”	 relating	 to	 a	 separate	 exclusion	 “and	 the	 Policy’s	
definition	of	‘occurrence’”);	

•••• Neff	v.	Alterra	Healthcare	Corp.,	271	Fed.Appx.	224,	226,	2008	WL	
821070	 (3d	 Cir.2008)	 (“Invoking	 the	 separation	 of	 insureds	
provision	 does	 not	 narrow	 the	 broad	 reach	 of	 an	 Abuse	 or	
Molestation	Exclusion”);	
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•••• Harper	 v.	 Gulf	 Ins.	 Co.,	 D.Wyo.	 No.	 01-CV-201-J,	 2002	 WL	
32290984	(Dec.	20,	2002),	at	*7	(“The	intentional	design	of	 the	
ISO	 Abuse	 or	 Molestation	 Exclusion	 is	 that	 any	 perceived	
ambiguity	 between	 the	 ‘intentional	 acts’	 exclusion	 and	 the	
separation-of-insureds	clause	is	obviated.		It	is	worded	to	tell	the	
insured	 employer	 that	 he	 has	 no	 coverage	 where,	 as	 here,	 his	
employee	abuses	or	molests	anyone	who	is	in	any	insured’s	care,	
custody,	and	control”).	

Ohio	 appellate	 courts	 have	 similarly	 recognized	 that	 subject	 matter	

exclusions	simplify	policy	interpretation	by	broadly	excluding	claims	arising	out	of	a	

narrow	category	of	conduct.		See,	e.g.,	Jackson-Brown	v.	Monford,	10th	Dist.	Franklin	

No.	 12AP-542,	 2013-Ohio-607,	 ¶	18	 (“whether	 or	 not	 the	 shooting	 was	 an	

occurrence	 for	 purposes	 of	 the	 policy	 does	 not	 matter”	 when	 subject	 matter	

exclusions	precluded	coverages).			

The	 Third	 District	 Court	 of	 Appeals	 analyzed	 an	 abuse	 or	 molestation	

exclusion	 in	2012	and	 found	no	duty	 to	defend	or	 indemnify	any	claims,	 including	

respondeat	 superior,	 arising	 out	 of	 the	 molestation	 of	 child	 by	 a	 daycare	 center	

employee.	 	Crow	v.	Dooley,	3d	Dist.	Allen	No.	1-11-59,	2012-Ohio-2565.	 	The	Court	

distinguished	 this	 Court’s	Safeco	 decision	on	 the	 grounds	 that	 the	 language	of	 the	

“intended	 acts”	 exclusion	 in	 the	 Safeco	 policies	 required	 knowledge	 or	 intent	 to	

injure	 on	 the	 part	 of	 the	 insured,	 while	 “any	 language	 regarding	 the	 necessary	

knowledge	 or	 intent	 of	 the	 insured	 is	 remarkably	 absent”	 from	 the	 abuse	 or	



 

	 21	
 

molestation	 exclusion	 in	 the	 insurance	 policy	 issued	 to	 the	 daycare	 center.	 	 Id.	 at	

¶	18-20.2	

Other	courts	have	construed	a	different	subject	matter	exclusion	(assault	or	

battery)	and	concluded	that	policies	with	such	endorsements	negate	coverages	for	

all	claims	for	damages	arising	out	of	the	excluded	conduct.		In	Colter	v.	Spanky’s	Doll	

House,	2d	Dist.	Montgomery	No.	21111,	2006-Ohio-408,	for	example,	the	court	held	

that	an	assault	or	battery	exclusion	negated	coverages	of	any	claim,	whether	based	

on	intentional	acts	or	negligence,	for	bodily	injury	arising	out	of	an	altercation	at	the	

insured’s	 bar..	 	 Id.	 at	 ¶	14-20.	 	 Reading	 the	 assault	 or	 battery	 exclusion	 in	

conjunction	 with	 an	 “intended	 acts”	 exclusion,	 Colter	 court	 agreed	 with	 the	 trial	

court’s	 reasoning	 that	 “[w]hile	 the	 first	 exclusion	 found	 in	 the	 main	 body	 of	 the	

insurance	policy	only	excludes	claims	for	bodily	injury	expected	or	intended	by	the	

insured,	 the	 latter	 amendment	 clearly	 modifies	 the	 policy	 to	 exclude	 any	 claim	

arising	out	of	any	assault	or	battery.”		Id.	at	¶	27-29	(emphasis	in	original).		See	also	

¶	40-41	 (“By	 its	 own	 terms,	 this	 provision	 unambiguously	 extends	 to	 all	 claims	

arising	out	of	or	related	to	assault	or	battery,	regardless	of	whether	the	misconduct	

																																								 											
2	The	ISO	exclusion	at	issue	in	this	case	is	even	clearer	than	the	exclusion	enforced	in	
Crow.	 	 The	 standardized	exclusion	 in	 the	Grange	policies	 (Supp.	 at	2,	35)	not	 only	
contains	 a	 broad	 exclusion	 of	 any	 liability	 arising	 out	 of	 abuse	 or	 molestation,	
without	regard	to	any	“requisite	mental	state	of	the	alleged	tortfeasor”	(Crow,	¶	20),	
but	 it	 includes,	 in	 the	 second	 section,	 an	 explicit	 exclusion	 of	 damages	 caused	 by	
negligent	hiring,	supervision,	or	retention.		(Id.)	
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is	 committed	 by	 a	 Sparky’s	 employee	 or	 a	 third-party	 patron”	 (emphasis	 in	

original)).	

More	recently,	the	Third	District	addressed	a	similar	subject	matter	exclusion	

and	held	 that	because	 the	underlying	 complaint	 sought	damages	arising	out	of	 an	

altercation	at	the	insured	bar,	coverages	were	excluded.		See	Wright	v.	Larschied,	3d	

Dist.	Allen	No.	1-14-02,	2014-Ohio-3772.		The	court	rejected	the	insured’s	argument	

that	it	was	owed	a	defense	and	indemnity	for	claims	asserting	that	the	bar	violated	

“policy,	practice	or	customs”	and	exhibited	a	“deliberate	indifference	to	the	rights	of	

citizens,”	 holding	 that	 the	 subject	 matter	 exclusion	 “applies	 to	 any	 bodily	 injury	

arising	 out	 of	 an	 assault	 or	 battery.	 	 It	 does	 not	 matter	 *	*	*	 how	 the	 assault	 or	

battery	occurred	or	who	or	may	or	may	not	have	contributed	to	its	occurrence.”		Id.	

at	¶	27-28	(emphasis	in	original).		In	short:	

The	Wrights	 in	 their	 suit	 could	 have	 asserted	 any	 claim	
they	 wished	 against	 Larschied,	 and	 it	 still	 would	 have	
been	excluded	by	the	assault-or-battery	exclusion	so	long	
as	 the	 Wrights	 were	 attempting	 to	 recover	 for	 injuries	
arising	out	of	assault	or	battery.	

Id.	 at	 ¶	31.	 	 Accord	Williams	 v.	 United	 States	 Liab.	 Ins.	 Group,	 5th	 Dist.	 Stark	 No.	

2011CA00252,	2012-Ohio-1288,	¶	15	(allegation	that	bar	 improperly	blocked	exits	

on	evening	of	altercation	did	not	affect	bar	of	coverages	of	 judgment	under	assault	

or	 battery	 exclusion);	Heinz-Gert	 K.	 GRM	 v.	 Great	 Lakes	 General	 Agency,	 9th	 Dist.	

Lorain	No.	 03CA008418,	 2004-Ohio-6269,	¶	15-17	 (exception	providing	 coverages	
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for	 bodily	 injury	 for	 liability	 assumed	 under	 an	 insured	 contract	 did	 not	 trump	

assault	or	battery	exclusion).	

Because	 they	 construe	 policies	 of	 insurance	 that	 broadly	 exclude	 a	 narrow	

category	 of	 conduct,	 the	 above	 decisions	 are	 clear	 and	 easily	 understandable	 for	

insurers	 and	 policyholders	 alike.	 	 Subject	 matter	 endorsements	 thus	 not	 only	

provide	 unambiguous	 mutual	 expectations	 of	 coverages	 tailored	 to	 specific	

enterprises,	but	simplify	and	streamline	coverage	disputes.	

Here,	 the	 Court	 of	 Appeals	 properly	 concluded	 that	 “it	 was	 conclusively	

determined	in	the	personal	injury	case	that	Vaughan’s	battery	constituted	abuse	of	

the	Faietas’	minor	child,	which	was	excluded	from	coverage	under	Section	1	of	the	

Abuse	or	Molestation	Exclusion	of	the	CGL	and	CU	policies.”	 	(App.	Op.,	¶	48,	Appx.	

30-31.)	 	The	 fact	 that	Vaughan’s	acts	 constituted	excluded	abuse	ends	 the	 inquiry.		

All	damages	arising	out	of	the	abuse,	regardless	of	the	cause	of	action	asserted,	are	

excluded	from	coverages.		It	is	not	just	the	claim	for	battery	and	associated	vicarious	

liability	 for	 abuse	 that	 is	 excluded;	 the	 claim	 for	 IIED	 and	 associated	 vicarious	

liability	is	also	excluded.	

C. Grange	 Had	 No	 Obligation	 Under	 the	 CGL	 or	 Umbrella	

Coverage	 Forms	 to	 Reimburse	 WHC	 for	 Sums	 It	 Paid	 to	

Satisfy	Its	Vicarious	Liability	for	Vaughan’s	IIED.	

The	 ISO	Abuse	or	Molestation	Exclusions	 in	 the	CGL	and	Umbrella	 coverage	

forms	 issued	 to	WHC	modified	 coverages	 under	 the	 policies	 by	 broadly	 excluding	

coverages	 for	 any	bodily	 injury	arising	out	of:	 (1)	 the	abuse	or	molestation	of	 any	
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person	within	 the	care	or	custody	of	 the	 insured	organization,	by	any	person;	and	

(2)	 the	 insured	 organization’s	 negligent	 acts	 associated	 with	 the	 abuse	 or	

molestation:	

This	insurance	does	not	apply	to	“bodily	injury”,	“property	
damage”	 or	 “personal	 and	 advertising	 injury”	 arising	 out	
of:	

1.	 The	 actual	 or	 threatened	 abuse	 or	 molestation	 by	
anyone	of	any	person	while	 in	 the	care,	custody	or	
control	of	any	insured,	or	

2.	 The	negligent	*	*	*	[e]mployment	*	*	*	[s]upervision	
*	*	*	 or	 *	*	*	 [r]etention	 of	 a	 person	 for	whom	 any	
insured	 is	 or	 ever	 was	 legally	 responsible	 and	
whose	conduct	would	be	excluded	by	Paragraph	1.	
above.	

(Supp.	at	2,	35.)		Both	the	history	and	purpose	of	the	standardized	endorsement,	as	

interpreted	by	numerous	courts	around	the	country,	demonstrate	its	applicability	to	

all	 liabilities	 adjudicated	 in	 Faieta	 v.	 World	 Harvest	 Church,	 including	 WHC’s	

admitted	liability	for	Vaughan’s	IIED.	

1. The	 history,	 purpose	 and	 plain	 language	 of	 the	 ISO	

Abuse	 or	 Molestation	 Exclusion	 preclude	 findings	 of	

policy	coverages	for	vicarious	liability	for	abuse.	

The	history	and	purpose	of	the	standardized	Abuse	or	Molestation	Exclusion	

further	 support	 enforcement	 of	 its	 plain	 language.	 	 The	 ISO	Abuse	 or	Molestation	

Exclusion	was	 adopted	 in	1987,	 and	 is	 “not	 uncommon”	 in	 insurance	policies	 “for	

those	who	 have	 care	 of	 others,”	 including	 “medical	 or	 therapeutic	 care	 providers,	

healthcare	centers,	summer	camps,	schools	and	preschools,	 job	 training	programs,	
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churches,	 and	 the	 like.”	 	 Valley	 Forge	 Ins.	 Co.	 v.	 Field,	 670	 F.3d	 93,	 97-98	 (1st	

Cir.2011)	(citation	omitted).	

The	Abuse	or	Molestation	Exclusion,	like	assault	and	battery	and	criminal	act	

exclusions,	“are	sensible,	routine,	unambiguous,	and	specific.”	 	Monticello	Ins.	Co.	v.	

Kentucky	 River	 Community	 Care,	6th	 Cir.	 No.	 98-5372,	 1999	WL	236190	 (Apr.	 14,	

1999)	at	*3	(punctuation	and	citation	omitted).		“[I]t	is	perfectly	sensible	to	exclude	

coverage	 for	 immoral	 or	 illegal	 acts	 to	 avoid	moral	 hazard	 problems.	 *	*	*	 In	 fact,	

several	cases	establishes	a	strong	public	policy	against	coverage	for	sexual	abuse.”		

Id.	

Further,	 “[e]xclusions	 of	 this	 sort	 have	 generally	 been	 found	 to	 be	

unambiguous	in	the	face	of	attacks	on	various	parts	of	the	 language	used[.]”	 	Field,	

670	 F.3d	 at	 98,	 101.	 	 The	 plain	 language	 of	 such	 exclusions	 firmly	 establish	 the	

reasonable	policy	coverage	expectations	of	both	insurer	and	insured:	

The	Exclusion	precludes	coverage	on	the	limited	occasions	
where	the	damages	flow	from	sexual	or	physical	abuse	by	
another	 of	 someone	 in	 the	 care	 of	 the	 insured.	 	 As	
explained	earlier,	that	is	the	very	purpose	for	the	Abuse	or	
Molestation	 Exclusion	 since	 its	 creation.	 *	*	*	 Since	 the	
Exclusion	 was	 not	 ambiguous,	 the	 [insureds]	 had	 no	
reasonable	expectation	of	coverage.	

Id.	at	105.	

The	 Exclusion’s	 history	 further	 demonstrates	 that	 the	 endorsement	 was	

developed	 to	 prevent	 coverages	 for	 damages	 arising	 out	 of	 abuse	 or	 molestation	

regardless	of	the	legal	theory	alleged	to	recover	damages	for	abuse	or	molestation,	
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and	regardless	of	whether	the	asserted	liability	is	direct	or	derivative.		See	Harper	v.	

Gulf	Ins.	Co.,	U.S.D.C.	Wyo.	No.	01-CV-201-J	(Dec.	20,	2002),	2002	WL	32290984,	at	

fn.	9:	

The	 International	 Risk	 Management	 Institute	 (“IRMI”)	
publishes	 a	 multi-volume	 insurance	 reporter	 series	
entitled	Commercial	Liability	Insurance.		It	provides:	

	 Abuse	or	Molestation	Exclusion	

	 Abuse	 and	molestation,	 as	 intentional	 acts,	 do	 not	
come	 within	 the	 CGL	 coverage	 of	 bodily	 injury	
arising	 out	 of	 an	 “occurrence,”	 with	 respect	 to	 an	
insured	 who	 actually	 commits	 the	 abuse	 or	
molestation.	 	 Organizations	 that	 have	 care	 or	
custody	 of	 others	 –	 schools,	 hospitals,	 nursing	
homes,	daycare	 centers,	 etc.	–	 are	 likely	 to	be	held	
vicariously	 liable	 for	 abuse	 committed	 by	 their	
employees;	 the	 CGL	 intentional	 acts	 exclusion	
would	not	 interfere	with	 coverage	 for	 an	 insured’s	
vicarious	liability	in	such	circumstances.	

	 This	 endorsement	 eliminates	 coverages	 for	 an	
insured	 organization’s	 liability	 in	 connection	 with	
abuse	or	molestation	committed	by	someone	other	
than	 that	 insured.	 	 It	 applies	 to	 abuse	 and	
molestation	 incidents	against	 “any	person	while	 in	
the	 care,	 custody,	 and	 control	 of	 the	 insured”	
committed	by	“anyone.”		That	“anyone”	could	be	the	
insured’s	employee,	agent,	 independent	contractor,	
customer,	client	or	person	completely	unconnected	
with	the	insured	organization.	

	 This	exclusion	goes	on	to	remove	coverage	for	other	
related	 claims	 that	 are	 sometimes	 brought	 against	
an	 organization	 as	 alternative	 grounds	 of	 action	
when	 an	 incident	 of	 abuse	 or	 molestation	 has	
occurred.	 	These	related	allegations	are	sometimes	
made	 to	avoid	arguments	over	whether	 the	acts	of	
abuse	 or	 molestation	 were	 an	 occurrence	
(“accident”),	 and	 thus	 to	 suggest	 a	 separate	
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occurrence	 with	 respect	 to	 the	 employer	 (the	
negligent	 act	 of	 employment	 or	 supervision).	 *	*	*	
Such	 claims	 would	 be	 different	 from	 purely	
vicarious	 liability	 claims	 since	 they	 allege	 actual	
negligence	on	the	part	of	 the	 insured	organization.		
Such	claims	are	addressed	in	the	second	part	of	the	
exclusion.	 	 That	 part	 applies	 to	 negligent	
“employment,	 investigation,	 supervision,	 or	
retention”	 of	 persons	 who	 commit	 abuse	 or	
molestation	and	 for	whose	conduct	 the	 insured	 “is	
or	ever	was	legally	responsible.”	

Neither	 the	 Faietas’	 labeling	 of	 Vaughan’s	 abuse	 as	 both	 a	 “battery”	 and	

“IIED,”	nor	WHC’s	litigation	strategy	to	admit	that	Vaughan’s	acts	are	to	be	“deemed”	

to	be	the	acts	of	WHC,	changes	the	fact	that	the	Faietas’	complaint	sought	damages	

arising	 out	 of	 abuse.	 	 The	 Abuse	 or	 Molestation	 Exclusion	 “is	 worded	 to	 tell	 the	

insured	employer	 that	he	has	no	coverage	where,	as	here,	his	employee	abuses	or	

molests	anyone	who	is	in	any	insured’s	care,	custody,	and	control.”		Harper,	supra,	at	

*7.	 	 “The	 molestation	 exclusion	 accordingly	 serves	 to	 exclude	 from	 coverage	 all	

classifications	of	damages	arising	out	of	incidents	of	molestation.”		Lincoln	Cty.	Sch.	

Dist.	v.	Doe,	749	S.W.2d	943,	946	(Miss.1999).	

2. Numerous	 courts	 have	 rejected	 attempts	 to	 skirt	 the	

plain	 language	 of	 the	 ISO	 Abuse	 or	 Molestation	

Exclusion.	

Decisions	from	other	jurisdictions	uniformly	interpret	the	broad	language	of	

the	standardized	Abuse	or	Molestation	Exclusion	as	applying	to	all	causes	of	action	

asserted	 against	 insured	 businesses	 and	 institutions	 when	 the	 injuries	 for	 which	

damages	are	sought	arise	out	of	physical	abuse	or	sexual	molestation.	
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In	 2014,	 the	Arkansas	 Supreme	Court	 construed	 insurance	 policies	with	 an	

Abuse	 or	 Molestation	 Exclusion	 and	 found	 no	 duty	 to	 defend	 or	 indemnify	

allegations	 (including	 allegations	 of	 vicarious	 liability)	 arising	 out	 of	 abuse.	 	 See	

Kolbek	 v.	 Truck	 Exchange,	 431	 S.W.3d	 900	 (Ark.2014)	 at	 907	 (plaintiffs	 alleged	

negligent	 hiring,	 supervision	 and	 retention	 and	 vicarious	 liability	 against	 abuser’s	

employer),	910,	fn.	8	(setting	forth	the	standardized	Abuse	or	Molestation	Exclusion	

at	issue	here)	and	909-910:	

While	the	Kolbek	complaint	was	amended	several	times	to	
add	and	alter	claims	*	*	*	[t]he	injuries	and	damages	in	the	
Kolbek	 case	 truly	 stem	 from	 the	 abuse	 suffered	 by	 the	
plaintiffs	below.	 	No	court	 could	help	but	be	sympathetic	
to	 those	 individuals	 and	 the	 injuries	 they	 suffered.		
However,	the	*	*	*	contract	issued	by	TIE/FIE	simply	does	
not	 exist	 to	 provide	 an	 insured	 coverage	 for	 this	 type	 of	
alleged	harm.	

Arkansas	 law	 was	 the	 source	 of	 this	 Court’s	 “’examine	 each	 act	 on	 its	 merits’”	

approach	adopted	 in	Shaffer	 and	Safeco.	 	See	Shaffer	 at	393-94	and	Safeco	at	¶	32,	

quoting	 Silverball	 Amusement,	 Inc.	 v.	 Utah	 Home	 Fire	 Ins.	 Co.,	 842	 F.Supp.	 1151	

(W.D.Ark.),	aff ’d	 33	F.3d	1476	 (8th	Cir.	 1994).	 	Applying	 that	 state’s	 insurance	 law	

here	results	in	judgment	for	Grange.	

Other	jurisdictions	have	similarly	found	no	coverages	for	claims	of	vicarious,	

derivative	liability	arising	out	of	abuse	or	molestation	when	the	policy	contains	an	

Abuse	 or	 Molestation	 Exclusion.	 	 See,	 e.g.,	 Doe	 v.	 Lenarz,	 Conn.Sup.Ct.	 No.	

CV0540129705,	2007	WL	969610	(Mar.	21,	2007)	(applying	Abuse	or	Molestation	

Exclusion	 to	 claims	 of	 “derivative	 liability”);	Mt.	 Vernon	 Fire	 Ins.	 Co.	 v.	 Hicks,	 871	
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F.Supp.	 947,	 952	 (E.D.Mich.1994)	 (insurer	 had	 no	 duty	 to	 defend	 or	 indemnify	

claims	 against	 nursing	 home	 after	 aide	 beat	 patient	 into	 a	 comatose	 state	 while	

acting	in	the	course	and	scope	of	his	employment:		“The	claim	of	assault	and	each	of	

the	 claims	 that	 are	 derivative	 of	 it	 are	 directly	 excluded	 by	 the	 molestation	 and	

abuse	provisions	of	the	insurance	policy”).		Accord	Houg	v.	State	Farm	Fire	&	Cas.	Co.,	

509	 N.W.3d	 590,	 593	 (Minn.App.1993)	 (applying	 sexual	 assault	 exclusion	 to	

respondeat	superior	claims	arising	out	of	employee’s	sexual	conduct).	

Courts	have	also	rejected	other	attempts	to	avoid	the	clear	and	unambiguous	

language	 of	 the	 standardized	 Abuse	 or	 Molestation	 Exclusion	 when	 the	 damages	

sought	arise	out	of	abuse	or	molestation.		See,	e.g.:	

•••• Holiday	Hospitality	Franchising,	 Inc.	 v.	Amco	 Ins.	 Co.,	 983	N.E.2d	
574,	578	 (Ind.2013)	 (barring	coverages	of	 claims	arising	out	of	
hotel	employee’s	molestation	of	a	minor)	(emphasis	in	original):	

We	 think	 it	 obvious	 that	 the	 plain	 and	 ordinary	
meaning	 of	 the	 abuse/molestation	 exclusion	 as	 a	
whole	is	that	both	parties	intended	to	exclude	from	
coverage	 those	 claims	 arising	 from	 conduct	 like	
Forshey’s.	 *	*	*	 In	 fact,	 if	 these	 facts	 did	not	 reflect	
the	 contemplated	 exclusion,	 we	 would	 struggle	 to	
imagine	 what	 reasonably	 could	 and	 still	 remain	
within	the	confines	of	an	ordinary	motel	business.		

•••• Community	Action	 for	Greater	Middlesex	County,	 Inc.	v.	American	

Alliance	 Ins.	 Co.,	 757	 A.2d	 1074,	 1083	 (Conn.2000)	 (“[T]he	
plaintiff	has	not	identified	any	case,	and	we	are	aware	of	none,	in	
which	 a	 policy	 exclusion	 for	 abuse	 or	 molestation	 has	 been	
deemed	ambiguous”;	no	duty	to	defend	or	indemnify	operator	of	
preschool	 where	 complaint	 alleged	 sexual	 molestation	 of	 one	
minor	 by	 another	 at	 the	 school,	 “irrespective	 of	 the	 boys’	
subjective	state	of	mind”);	
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•••• Lincoln	Cty.	Sch.	Dist.	v.	Doe,	749	So.2d	943,	946	(Miss.	1999)	(en	
banc)	 (rejecting	 argument	 that	 Abuse	 or	Molestation	 Exclusion	
was	ambiguous;	the	Exclusion	barred	all	claims	asserted	against	
school	 where	 claimed	 damages	 arose	 of	 molestation	 of	 one	
student	by	another);	

•••• American	Empire	Surplus	Lines	Ins.	Co.	v.	Chabad	House	of	North	

Dade,	 Inc.,	 450	 Fed.Appx.	 792,	 794	 (11th	 Cir.2011)	 (applying	
Florida	 law)(regardless	of	 the	 legal	 label	appended	to	 insured’s	
alleged	 liability	 for	 damages	 caused	when	 employee	 of	 insured	
home	“tormented	and	abused”	special	needs	child	(i.e.,	negligent	
misrepresentation,	 failure	 to	warn),	 the	 “plain	 language”	 of	 the	
Exclusion	precluded	any	duty	to	defend	or	indemnify);	

•••• Neff	v.	Alterra	Healthcare	Corp.,	271	Fed.Appx.	224,	226,	2008	WL	
821070	 (3d	 Cir.	 2008)	 (under	 Pennsylvania,	 Wisconsin	 or	
Massachusetts	 law,	 Abuse	 or	 Molestation	 Exclusion	 precluded	
defense	or	indemnity	of	all	claims	against	insured	assisted	living	
facility	 where	 claims	 arose	 out	 of	 employee	 abuse	 of	 patient	
resulting	in	broken	ribs:	“The	plain	and	ordinary	meaning	of	the	
exclusion	is	that	there	is	no	coverage	if	a	plaintiff ’s	injury	arises	
out	of	abuse	or	molestation”	(footnote	omitted)).		

•••• Nautilus	 v.	 Our	 Camp,	 Inc.,	 136	 Fed.Appx.	 134	 (10th	 Cir.2005)	
(applying	Wyoming	law)	(Abuse	or	Molestation	Exclusion	barred	
all	claims	against	camp	arising	out	of	one	camper’s	molestation	
of	 another:	 	 “The	 express	 language	 of	 the	 exclusion	 is	 worded	
broadly	*	*	*	 the	parties	to	an	 insurance	contract,	 like	any	other	
contract,	 or	 free	 to	 incorporate	 therein	 whatever	 lawful	 terms	
they	desire	and	the	courts	are	not	at	liberty	to	rewrite	the	policy	
under	 the	 guise	 of	 judicial	 construction	 (punctuation	 and	
citations	omitted));	

And	 courts	 similar	 exclusions	 have	 found	 no	 coverages,	 notwithstanding	 creative	

pleading	and	arguments	by	counsel	for	insureds.		See,	e.g.:	

•••• S.C.	 Farm	 Bureau	 Mut.	 Ins.	 Co.	 v.	 Oates,	 588	 S.E.2d	 643	
(S.C.App.2003)	 (abuse	 exclusion	 barred	 coverages	 of	 all	 claims	
against	daycare	center	arising	out	of	employee	acts	 resulting	 in	
“shaken	baby”	syndrome);	
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•••• Insights	Trading	Group,	LLC	v.	Federal	Ins.	Co.,	D.Md.	No.	RDB-10-
340,	2010	WL	2696750,	at	*5-*6	(July	6,	2010)	(all	claims	based	
on	 sexual	 assault	 of	 job	programs	 enrollee	 by	 co-enrollee	were	
excluded	 by	 subject	 matter	 exclusion:	 “litigants	 cannot	 skirt	
around	 an	 exclusion	 clause	 merely	 by	 relying	 on	 certain	
alternative	 theories	 *	*	*	 Insights	 is	 a	 sophisticated	 party	 that	
clearly	 had	 notice	 of	 the	 plain	 language	 of	 the	 exclusion	
clauses”);	

•••• New	World	 Frontier,	 Inc.	 v.	 Mt.	 Vernon	 Fire	 Ins.	 Co.,	 253	 A.D.2d	
455,	 455-456,	 676	 N.Y.S.2d	 648	 (Sup.Ct.App.Div.1998)	 (Where	
“no	 cause	 of	 action	 would	 exist	 ‘but	 for’	 the	 alleged	 sexual	
molestation,”	 insured	 had	 no	 duty	 to	 defend	 or	 indemnify	
insured	 preschool	 against	 complaint	 based	 on	 one	 student’s	
molestation	of	another);		

•••• ProSelect	 Ins.	 Co.	 v.	 Levy,	 30	 A.3d	 692	 (Vt.2011)	 (allegations	 of	
“malpractice”	in	complaint	in	addition	to	sexual	assault	could	not	
create	 coverages	 in	 contravention	 of	 policy’s	 sexual	 assault	
exclusion	where	alleged	acts	of	malpractice	were	for	the	purpose	
of	isolating	patient	to	preserve	improper	sexual	relationship);	

•••• Houg	 v.	 State	 Farm	 Fire	 &	 Cas.	 Co.,	 509	 N.W.2d	 590,	 593	
(Minn.App.1993)	 (insurer	 had	 no	 obligation	 to	 indemnify	
church’s	settlement	of	claims	against	 it	arising	out	of	minister’s	
sexual	assault	of	church	member):	

M.C.’s	 detailed	 complaint	 and	 her	 version	 of	 the	
facts	 brings	 the	 alleged	wrong	 squarely	within	 the	
meaning	 of	 [the	 sexual	 conduct]	 exclusion,	 and	
therefore	squarely	out	of	State	Farm’s	obligation	to	
indemnify.	

Creative	pleading	in	this	case	similarly	cannot	change	the	contract	of	insurance	that	

does	not	provide	coverage	for	abuse.		A	simple	review	of	both	the	CGL	and	Umbrella	

policies	 –	 by	WHC	 or	 anyone	 –	 shows	 conspicuously	 titled	 Abuse	 or	 Molestation	

Exclusions.	 	 Grange	 therefore	 respectfully	 requests	 reversal	 of	 that	 portion	 of	 the	

decision	below	that	 finds	coverages	for	vicarious	 liability	 for	abuse,	along	with	the	
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associated	 award	 of	 indemnity	 for	 the	 Faietas’	 attorney	 fees	 and	 post-judgment	

interest,	 and	 enter	 judgment	 for	 Grange	 on	 all	 claims	 for	 indemnity	 and	

reimbursement.		

Proposition	of	Law	No.	2	

When	attorney’s	fees	are	awarded	solely	in	conjunction	with	non-

covered	conduct,	 “compensatory”	attorney’s	 fees	are	not	 covered	

damages	under	liability	insurance	policies.	 	(Neal-Pettit	v.	Laham,	

125	Ohio	St.3d	327	(2010),	construed.)	

This	Court	need	not	 address	Propositions	of	Law	No.	2	or	3	should	 it	agree	

that	 the	 policies	 issued	 to	 WHO	 preclude	 reimbursement	 of	 WHC’s	 admitted	

vicarious	 liability	 for	Vaughan’s	 savage	beating.	 	Should	 this	Court	agree	 that	such	

coverages	exist,	however,	then	it	should	also	conclude	that	Grange	has	no	obligation	

to	reimburse	WHC	for	$693,861	in	attorney	fees	awarded	to	the	Faietas.	

At	issue	here	is	the	proper	application	of	this	Court’s	decision	in	Neal-Pettit	v.	

Laham,	125	Ohio	St.3d	327,	2010-Ohio-1829,	928	N.E.2d	421,	to	the	Tenth	District’s	

conclusion	 that	 Grange	 was	 obligated	 to	 indemnify	 WHC	 for	 the	 attorney’s	 fee	

judgment	against	it.		Neal-Pettit	held	that	attorney’s	fees	predicated	on	an	award	of	

punitive	 damages	 could	 be	 considered	 additional	 “compensatory”	 damages	 for	

purposes	of	policy	coverages.		But	in	that	case,	there	was	only	one	defendant	actor,	

and	 the	 defendant’s	 acts	 giving	 rise	 to	 compensatory	 and	 punitive	 damages	were	

within	policy	coverages.	

Here,	 there	 are	 two	 defendant	 actors,	 only	 one	 of	 the	 two	 was	 liable	 for	

attorney’s	 fees,	and	that	defendant’s	acts	giving	rise	to	compensatory	and	punitive	
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damages	 were	 not	 covered	 under	 the	 policies	 at	 issue.	 	 Under	 that	 scenario,	 the	

reasoning	 of	Neal-Pettit	 precludes	 coverages	 of	 the	 “compensatory”	 attorney’s	 fee	

award.	

First,	 it	 is	undisputed	that	the	Faieta	 jury	awarded	distinct	punitive	damage	

awards	 for	 the	 distinct	 malicious	 acts	 of	 each	 defendant.	 	 The	 jury	 awarded	

$100,000	 in	 punitive	 damages	 against	 Vaughan	 for	 his	 savage	 beating	 of	 Andrew,	

and	 $5	 million	 in	 punitive	 damages	 against	 WHC	 for	 its	 own	 post-incident	 IIED	

and/or	 negligent	 supervision	 of	 Vaughan.	 	 (See	 Faieta	 Verdict	 Forms,	 Supp.	 104,	

105.)	

Second,	 it	 is	undisputed	 that	 the	 jury	expressly	determined	 that	 the	Faietas	

were	 entitled	 to	 attorney	 fees	 from	WHC	 alone.	 	 Thus,	 the	 verdict	 form	 against	

Vaughan	expressly	provided	that	the	Faietas	were	not	entitled	to	attorney	fees	from	

Vaughan,	while	 the	 verdict	 form	against	WHC	expressly	 provided	 that	 the	 Faietas	

were	entitled	to	attorney	fees	from	WHC.		(Id.)	

Finally,	it	is	undisputed	that	the	Tenth	District	found	that	the	Grange	policies	

issued	 to	WHC	 did	 not	 cover	 compensatory	 damages	 awarded	 for	WHC’s	 IIED	 or	

negligent	 supervision	 of	 Vaughan.	 	 (App.	 Op.,	 ¶	40,	 49,	 55,	 Appx.	 28,	 31,	 33.)		

Therefore,	the	compensatory	attorney’s	fees	are	excluded.		See,	e.g.,	Third	Wing,	Inc.	

v.	Columbia	Casualty	Co.,	8th	Dist.	Cuyahoga	No.	97622,	2012-Ohio-2393,	¶	7	(Neal-

Pettit	does	not	apply	when	attorney	fees	“were	not	awarded	for	an	injury	that	was	

covered	by	the	Columbia	policy”).	
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Nor	did	the	Court	of	Appeals	construe	Neal-Pettit	as	requiring	coverages	for	

attorney’s	 fees	 arising	 out	 of	 uncovered	 conduct.	 	 Instead,	 the	 Court	 held:	 (1)	 the	

fact	 that	 only	WHC	was	 to	 pay	 attorney	 fees	was	 irrelevant	 because,	 under	Neal-

Pettit,	 attorney	 fees	 “‘are	 distinct	 from	 punitive	 damages’”;	 and	 (2)	 “because	 the	

attorney	fees	cannot	now	be	allocated	between	the	covered	and	non-covered	claims,	

Grange	is	liable	for	the	entire	amount.”		(App.	Op.,	¶	59,	Appx.	34.)		Both	conclusions	

are	flawed.	

Contrary	 to	 the	 Court’s	 first	 conclusion,	 the	 fact	 that	 only	WHC	was	 to	 pay	

attorney	fees	is	extremely	relevant.		As	the	Twelfth	District	recently	observed,	Neal-

Pettit	does	not	affect	the	two-pronged	predicate	for	awarding	attorney	fees:		(1)	the	

jury	must	find	that	the	defendant	acted	with	malice;	and	(2)	the	jury	must	make	an	

actual	award	of	punitive	damages	for	that	malicious	conduct.	 	See	Roberts	v.	Mike’s	

Trucking,	Ltd.,	9	N.E.3d	483,	2014-Ohio-766	(12th	Dist.),	¶	28-29	and	fn.	2.		Here,	the	

jury	 found	 that	 Vaughan’s	 conduct	 (the	 battery	 and	 associated	 IIED,	 if	 any)	 was	

malicious,	 and	 that	WHC’s	 conduct	 (its	 negligent	 supervision	 and	 IIED,	 if	 any,	 in	

stonewalling	 and	 threatening	 the	 Faietas)	 was	 malicious,	 and	 returned	 separate	

punitive	damage	awards	for	each	defendant’s	malicious	conduct.		The	separate	and	

distinct	punitive	damage	award	against	WHC	could	only	be	based	on	WHC’s	acts	and	

a	 finding	 of	 malice	 related	 to	 one	 or	 both	 of	 those	 acts.	 	 The	 jury’s	 award	 of	

“compensatory”	 attorney	 fees	 against	WHC	could	equally	 only	 be	based	on	WHC’s	
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acts;	it	is	irrelevant	that	the	fees	are	“distinct	from”	the	punitive	damages	awarded	

for	those	acts.	

For	similar	reasons,	the	Tenth	District’s	conclusion	that	it	could	not	“allocate”	

the	 jury’s	 attorney	 fee	 award	 between	 covered	 and	 uncovered	 claims	 is	 flawed.		

Since	 the	 only	 conclusion	 to	 be	 drawn	 from	 these	 facts	 is	 that	 the	 jury	 awarded	

attorney	fees	as	further	compensatory	damages	for	uncovered	conduct	(WHC’s	IIED	

and/or	 negligent	 supervision),	 those	 attorney	 fees	 cannot	 be	 covered	 under	 the	

policy.	 	 No	 allocation	 is	 needed.	 	 Absent	 a	 nexus	 between	 covered	 conduct	 and	

attorney’s	fees,	the	finding	of	coverages	for	attorneys’	fees	should	be	reversed.	

Proposition	of	Law	No.	3	

A	 liability	 insurance	 policy's	 supplementary	 payments	 clause	

cannot	 be	 reasonably	 construed	 as	 an	 agreement	 to	 pay	 post-

judgment	interest	on	non-covered	claims.	

The	Grange	CGL	policy	provides:	

We	will	 pay,	with	 respect	 to	 any	 claim	we	 investigate	 or	
settle,	or	any	"suit"	against	an	insured	we	defend:	*	*	*	

g.	 all	 interest	earned	on	 the	 full	 amount	of	any	 judgment	
that	 accrues	 after	 entry	 of	 the	 judgment	 and	 before	 we	
have	paid,	offered	to	pay,	or	deposited	in	court	that	part	of	
the	 judgment	 that	 is	 within	 the	 applicable	 limits	 of	
insurance.	

(Supp.	20-21.)	

The	Tenth	District’s	initial	decision	in	this	case	correctly	held	that	Grange	was	

only	 obligated	 to	 reimburse	WHC	 for	 post-judgment	 interest	 that	 accrued	 on	 the	

covered	 damages	 of	 $82,365.	 	 (App.	 Op.,	 ¶	69,	 Appx.	 36.)	 	 On	 reconsideration,	
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however,	 the	court	agreed	with	WHC’s	argument	 that	 the	supplementary	payment	

provision	and	Coventry	v.	Steve	Koren,	Inc.,	1	Ohio	App.2d	385	(8th	Dist.),	aff’d	4	Ohio	

St.2d	 24	 (1965),	 obligated	 Grange	 to	 pay	 post-judgment	 interest	 on	 uncovered	

liabilities.		(Recon.	App.	Op.,	¶	23,	Appx.	13.)		The	reconsidered	ruling	is	in	error	on	

both	counts.	

The	supplementary	payments	clause	must	be	construed	in	the	context	of	the	

policy	as	a	whole	and	in	a	manner	consistent	with	the	risk	insured	against.		Westfield	

Ins.	Co.	v.	Galatis,	100	Ohio	St.3d	216,	2003-Ohio-5849,	1111	11,	14,	20.		The	policies	

Grange	 issued	 to	WHC	agree	 to	pay	 "those	 sums	 that	 the	 insured	becomes	 legally	

obligated	to	pay	as	damages	because	of	'bodily	injury'	or	`property	damage'	to	which	

this	insurance	applies.”		(Supp.	at	14,	42,	emphasis	added.)		Grange	can	only	agree	to	

pay	 post-judgment	 interest	 for	 a	 "covered"	 judgment	 because	 the	 insurance	 only	

applies	 to	 covered	 liabilities.	 	 Any	 other	 interpretation	 is	 unreasonable	 and	

increases	 the	 scope	of	 coverages	 to	which	 the	parties	 agreed.	 	Perez	 v.	 Otero,	 415	

So.2d	101	(Fla.App.1982).	

Further,	Coventry	v.	Steve	Koren,	Inc.	does	not	support	an	interpretation	of	the	

supplementary	payments	 clause	 to	 include	 the	payment	of	post-judgment	 interest	

on	uncovered	portions	of	a	judgment.		The	dispute	in	Coventry	is	one	that	most	often	

arises	 in	 an	 interpretations	 of	 the	 supplementary	 payments	 clause	 –	 the	 insurer	

argued	 that	 the	 provision	 could	 not	 require	 the	 payment	 of	 interest	 in	 excess	 of	

policy	 limits	 for	covered	 claims.	 	As	noted	 in	 a	 leading	 insurance	 treatise,	 “[m]any	
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policies	 written	 on	 a	 primary	 basis	 require	 that	 the	 insurer	 pay	 post-judgment	

interest	on	the	total	amount	of	the	judgment	until	the	insurer	pays	its	policy	limits	

in	 satisfaction	 of	 the	 judgment.”	 	Couch	 on	 Insurance	 (3d	 ed.),	 §	172:46	 (footnote	

omitted).	 	 The	 omitted	 footnote	 explains	 that	 the	 principle	 does	 not	 apply	 to	

uncovered	claims	(emphasis	added):	

The	 post-judgment	 interest	 clause	 in	 an	 insurance	
contract	serves	the	purpose	of	encouraging	the	insurer	to	
expeditiously	pay	the	portion	of	the	judgment	that	is	not	
subject	to	dispute	with	the	incentive	that	if	it	does,	it	will	
be	protected	from	the	accrual	of	interest	on	any	part	of	the	
judgment	 while	 the	 coverage	 issue	 is	 being	 litigated;	
however,	 once	 a	 judgment	 is	 entered,	 the	 insurer	 must	
offer	the	amount	it	owes	to	halt	the	running	of	interest.	

Id.,	 fn.	 89,	 citing	 Lunde	 v.	 American	 Family	 Mut.	 Ins.	 Co.,	 297	 S.W.3d	 88	

(Mo.App.2009).	

Arguments	similar	to	those	made	by	WHC	in	this	case	were	firmly	rejected	on	

both	contract	and	public	policy	grounds	in	Bohrer	v.	Church	Mut.	Ins.	Co.,	12	P.3d	854	

(Colo.App.	 2000).	 	 The	 underlying	 judgment	 in	 Bohrer	 was	 comprised	 of	 a	

compensatory	 and	punitive	damages	 award	 arising	 out	 of	 a	 church	member’s	 six-

year	 counseling	 relationship	 that	 evolved	 into	 sexual	 conduct.	 	 A	 prior	 decision	

determined	that	none	of	the	punitive	damages	were	covered	by	the	insurance	policy	

at	 issue,	 and	 a	 sexual	 assault	 exclusion	 barred	 coverages	 of	 the	 30%	 of	 the	

compensatory	damages	 allocated	 to	 sexual	misconduct.	 	 The	 insured	nevertheless	

argued	that	a	supplementary	payments	provision	required	the	insurer	to	pay	post-

judgment	interest	on	the	entire	judgment.		The	court	of	appeals	disagreed.	



 

	 38	
 

First,	 the	 court	 held	 that	 public	 policy	 precluded	 awarding	 post-judgment	

interest	 on	 punitive	 damages	 or	 compensatory	 damages	 arising	 out	 of	 sexual	

assault:	 	 “[E]ven	 if	we	were	 to	 assume,	without	 deciding,	 that	 the	 language	of	 the	

insurance	policy	would	require	garnishee	to	pay	all	interest	on	the	entire	amount	of	

the	 judgment	 *	*	*	 including	 the	 uncovered	 portion	 of	 the	 compensatory	 damages	

and	the	punitive	damages,	such	a	provision	would	violate	Colorado	public	policy	and	

would,	therefore,	be	unenforceable.”		12	P.3d	at	856-857	(citation	omitted).		Ohio’s	

public	 policy,	 like	 Colorado’s,	 prohibits	 insuring	 intentional	 conduct	 or	 punitive	

damages.		See	Gearing	v.	Nationwide	Ins.	Co.,	supra,	76	Ohio	St.3d	34,	paragraph	two	

of	the	syllabus;	Wedge	Prods.,	Inc.	v.	Hartford	Equity	Sales	Co.,	31	Ohio	St.3d	65,	67,	

509	N.E.2d	74	(1987);	R.C.	3937.182(B).	

Second,	 Bohrer	 held	 that	 “even	 if”	 public	 policy	 permitted	 post-judgment	

interest	on	judgments	for	damages	arising	out	of	sexual	assault:	

*	*	*	 we	 cannot	 ignore	 the	 purpose	 and	 nature	 of	 the	
underlying	 damage	 award.	 	 To	 accept	 plaintiff ’s	
contention	would	produce	the	illogical	result	of	penalizing	
the	insurance	company	for	not	paying	a	judgment	it	is	not	
legally	obligated	to	pay.	

Id.	at	857,	citing	(among	other	cases),	Casey	v.	Calhoun,	40	Ohio	App.3d	83,	88,	531	

N.E.2d	1348	(8th	Dist.1987).	

Finally,	 the	 Bohrer	 court	 rejected	 the	 plaintiff’s	 attempt	 to	 rely	 on	 cases	

which,	like	Coventry,	held	that	interest	on	covered	claims	could	exceed	policy	limits:	
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Those	 cases,	 however,	 involved	 money	 judgments	 that	
were	covered	by	the	provisions	of	the	insurance	policy	but	
exceeded	the	insured’s	policy	limits.	They	are	inapplicable	
in	a	case	in	which,	as	here,	plaintiff	 is	seeking	interest	on	
damages	 that	 are	 not	 only	 not	 covered	 under	 the	
insurance	policy,	but	are	uninsurable	as	a	matter	of	public	
policy.	

Bohrer,	12	P.3d	at	857.		An	interpretation	of	the	supplementary	payments	provision	

that	would	punish	Grange	for	providing	a	defense	for	uncovered	claims	is	not	only	

unreasonable	 and	 illogical,	 but	 contrary	 to	 public	 policy	 that	 encourages	 broadly	

construing	an	insurer's	duty	to	defend.	The	Tenth	District	erred	when	it	declined	to	

limit	post-judgment	interest	to	those	amounts	representing	covered	claims.	

IV. CONCLUSION	

Subject	 matter	 exclusions	 like	 the	 ISO	 Abuse	 or	 Molestation	 Exclusion	

construed	by	the	courts	below	are	approved	by	regulators	and	widely	incorporated	

in	policies	of	 insurance	 issued	to	organizations	 that	have	care	of	others.	 	They	are	

necessary	for	effective	insurance	underwriting	and	pricing	of	insurance	policies	and,	

because	they	allow	Ohio	businesses	to	seek	the	 insurance	they	want	(and	only	the	

insurance	 they	 want),	 subject	matter	 endorsements	 foster	 competition	 and	 niche	

markets	in	the	insurance	industry.		Because	the	standardized	Abuse	or	Molestation	

Exclusion	 eliminates	 all	 coverages	 for	 abuse	 or	 molestation	 incidents,	 this	 Court	

should	 reverse	 the	 decision	 of	 the	 Tenth	 District	 Court	 of	 Appeals	 and	 enter	

judgment	for	Grange	Mutual	Casualty	Company.	
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Alternatively,	 should	 this	Court	affirm	 the	Tenth	District’s	 finding	of	 limited	

coverage	 for	WHC’s	admitted	vicarious	 liability,	 it	 should	nevertheless	 reverse	 the	

court’s	 conclusion	 that	Grange	 is	obligated	 to	 reimburse	WHC	 for	 the	attorney	 fee	

award	and	limit	any	post-trial	interest	obligation	to	the	$82,365	award	for	covered	

damages.	
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