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I. INTRODUCTION

This appeal addresses when an employee who receives meaningful workers'

compensation remedies may pursue another bite at the apple by suing his employer for an

intentional tort under a theory of presumed intent-to-injure.' This Court created a

conunon law workplace intentional tort claim in Blankenship v. Cincinnati Milacron

Chems., Inc., 69 Ohio St.2d 608 (1982), and held in Jones v. VIP Development Co., 15

Ohio St.3d 90 (1984), that the receipt of workers' compensation benefits does not bar an

employee from pursuing such a claim. Enacted by the General Assembly to limit this

intentional tort liability and resulting double recovery, R.C. 2745.01 contains a deliberate

intent standard with a rebuttable presumption of intent to injure that applies when an

employer "deliberately removes" "an equipment safety guard" and "injury *** occurs as

a direct result." R.C. 2745.01(C).

In this case, the employee - injured while working on a deenergized power line

when he turned in response to a safety warning yelled from the ground and accidentally

contacted a live power line with a tie wire held in his hand - did not allege that his

employer deliberately intended to harm him. Rather, the employee claimed, and the

Eighth District held, that a coworker's alleged statement that the employee "shouldn't

need" personal rubber gloves and sleeves which were available on-site "amounted to" the

I Appellee Larry Hewitt ("Hewitt") received compensation from the Bureau of Workers'
Compensation. He also filed an application with the Industrial Commission for an
additional payment for an alleged violation of a specific safety requirement ("VSSR").
The parties settled the VSSR filing with a direct payment to Hewitt from the employer

outside the state fund.



"deliberate removal" of an "equipment safety guard," triggering a presumption of intent

to injure. (App. Op. at 18, Appx. 24.) On that basis, the court below affirmed the Trial

Court's denial of Appellant The L.E. Myers Company's ("L.E. Myers") motion for

directed verdict and judgment notwithstanding the verdict, upholding the $597,785

verdict in the employee's favor.

The Eighth District's judgment conflicts with the plain text of the statute, its

legislative history, the structure of the workers' compensation system created under

Section 35, Article II of the Ohio Constitution, the compensation law policies supporting

that system, and the holdings of every other Ohio appellate district to address the scope of

R.C. 2745.01(C). The holding below rests on a policy judgment that the presumption of

intent should be interpreted broadly to apply to every employee using any "equipment"

that may shield against "exposure" to any workplace "danger." (App. Op. at 10, 17,

Appx. 16, 23.) That policy judgment conflicts with a statutory standard focused on the

removal of "an equipment safety guard," which plainly refers to a safety device on a

machine. It also conflicts with the legislative history and structure of Ohio's workers'

compensation system, which reveal repeated attempts by the General Assembly to

eliminate judicial incursions on workers' compensation exclusivity, subject to narrow and

limited exceptions. Finally, tiie pai`iel's policy judgment canflicts with the General

Assembly's prerogative to follow sound compensation law policy by adopting a narrow

intentional tort liability.

In all events, the broad presumed intent theory adopted by the Eighth District

panel is incompatible with the narrow role played by R.C. 2745.01(C) in Ohio's workers'



compensation scheme. The judgment below should be reversed and judgment entered in

L.E. Myers' favor as a matter of law.

II. STATEMENT OF THE FACTS

A. Hewitt's Accident.

1. Local Union 71 sends Hewitt to L.E. Myers to work on a
project for Firelands Electrical Cooperative.

Sometime in the spring of 2006, The International Brotherhood of Electrical

Workers' Local Union 71 (IBEW) assigned Hewitt to work for L.E. Myers, an electrical

utility construction contractor, on a project for Firelands Electrical Cooperative that

involved replacing old electrical power lines along Route 60 in New London, Ohio with

new lines. (Tr. 136-37, 166, Supp. 48-49, 59.) At the time, Hewitt was a "second-step

apprentice" - meaning he had completed coursework for the first and second steps in the

seven-step American Line Builders Apprenticeship Training (ALBAT) program and

"was working in the field." (Id. at 91, 166-67, Supp. 22, 59-60.) As part of his union

training, he learned to use rubber gloves and sleeves when working near energized power

lines. (Id. at 168, 188-89, Supp. 61, 73-74.)

On June 14, 2006, Hewitt and several other union workers assigned by IBEW to

L.E. Myers reported to the Route 60 worksite. (Tr. 91, 137, 139, 221, Supp. 22, 49, 51,

85.) Those workers included Foreman Steve Dowdy, Foreman Jeff Erman, Journeyman

Lineman Dennis Law ("Law"), and Journeyman Lineman Julian Cromity ("Cromity").

(Id. at 54, 64, 90-94, 221-23, Supp. 13, 15, 21-25, 85-87.) Some had never worked

together before IBEW assigned them to L.E. Myers; each worker received rubber gloves

3



and sleeves from L.E. Myers for their personal use. (Id. at 92, 101-102, 114-15, 221,

Supp. 23, 29-30, 38-39, 85.)

2. The June 14, 2006 Daily Job Briefing.

Before beginning work, workers gather for a 15-20 minute daily job briefing. (Tr.

110, 227, Supp. 34, 91.) The purpose of this briefing is to discuss the job for that

particular day, and workers who attend sign a "Daily Job Briefing Log." (Def.'s Exh. J,

Supp. 137-38.) While the details of the June 14, 2006 briefing remain unclear, what is

clear is that: a) L.E. Myers' corporate policy required all linemen to wear rubber gloves

and sleeves even while working on a deenergized line, if that line was not grounded; and

b) the rubber gloves and sleeves provided by L.E. Myers to Hewitt were available that

day, if Hewitt chose to use them.

On June 14, the job was to "tie-in" the new power line, which was still

deenergized. (Tr. at 96, 118-19, 137, 185, 225, Supp. 27, 42-43, 49, 70, 89.) The 6/14/06

Daily Job Briefing Log shows that the use of rubber gloves and sleeves was required that

day: the box for "rubber gloves and sleeves" in "Safety-Hazards Assessment" is checked,

and the "Safety-Notes" on the back of the log expressly reference "gloves and sleeves"

under "Personal Protective Equipment." (Def.'s Exh. J, Supp. 137-38; Tr. 112, 179,

Supp. 36, 67.) This requirement is consistent with L.E. Myers' policy, which requires the

use of rubber gloves and sleeves when, as here, the deenergized line is not "grounded."

(Tr. 66-67, Supp. 17-18.) As L.E. Myers District Superintendent Jack Ehle

("Superintendent Ehle") explained, the reason for this policy is to protect against the

unlikely possibility that deenergized lines "could become energized" - either as a result

4



of "static electricity," or an auto accident where "somebody hits a pole [and] the lines

could come in contact with one another." (Id.)

Journeyman Lineman Law confirmed the accuracy of the 6/14/06 Daily Job

Briefing Log, testifying that Foreman Dowdy instructed the crew to wear rubber gloves

and sleeves. (Id. at 112, Supp. 36.) Yet even though he never signed the 6/14/06 Daily

Job Briefing Log, Journeyman Lineman Cromity claimed that, during the briefing,

Foreman Dowdy and the other workers discussed that: 1) the apprentices (including

Hewitt) would gain "good experience" by tying-in the deenergized line; and 2) the use of

rubber gloves and sleeves was unnecessary, since the line was deenergized. (Id. at 229,

242, 245-46, Supp. 93, 99, 102-03.) Cromity supported this supposed decision not to

require the use of rubber gloves and sleeves by emphasizing that "[t]here was no reason

for [Hewitt] to get near [the energized] lines" (id. at 248, Supp. 105), which were located

on a "hot arm" more than 40 inches away from the deenergized line (id. at 186-87, Supp.

71-72). According to Cromity, under the circumstances, his personal "preference would

have been not to wear my gloves and sleeves to tie" in the deenergized line. (Id. at 250,

Supp. 107.)

Hewitt, however, has no recollection of being told by either Dowdy or Cromity

that he did not need his rubber gloves and sleeves or, J^:a',e 14, 2006. (Tr• 180, Supp. 68,)

Indeed, although Hewitt signed the 6/14/06 Daily Job Briefing Log (Def.'s Exh. J, Supp.

137-38), he claims he actually missed the briefing. (Id. at 172, 178, Supp. 65, 66.)

According to Hewitt, he was told he "shouldn't need" his rubber gloves and sleeves by

Law in a separate conversation - an allegation Law disputes. (Id. at 180-81, 185, Supp.

5



68-69, 70.) Even if that conversation occurred, however, there was no evidence that Law

prohibited Hewitt from wearing his rubber gloves and sleeves, and no evidence that

anyone took Hewitt's rubber gloves and sleeves from him. To the contrary, the record is

clear that rubber gloves and sleeves were available that day and Hewitt could have used

them. (Id. at 170, 251, Supp. 63, 108.) Indeed, other linemen working on adjacent poles

alongside Hewitt elected to wear their rubber gloves and sleeves that day. (Erman Dep.

Tr. 23, Supp. 135.)

3. Hewitt starts to tie in a deenergized line.

Because the crew was short a worker, Hewitt went up alone in an insulated bucket

to tie in the deenergized line. (Tr. 97, Supp. 28.) He elected not to wear his rubber.

gloves and sleeves. (Id. 137, 144-48, Supp. 49, 52-56.) The following picture illustrates

the location of the deenergized line (Field Phase #1) and the two lines on the "hot arm"

(including Field Phase #2) that day:
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(Def.'s Exh. V, Supp. 139-40; Tr. 116, 118-19, 123, 185-87, 189, Supp. 40, 42-43, 47, 70-

72, 74.)

Law supervised Hewitt's work from the ground while directing traffic. (Tr. 116,

Supp. 40.) Hewitt approached the deenergized line from the lower left-hand corner of the

picture, facing the energized lines on the "hot" arm. (Id. at 193-94, Supp. 78-79.) His

first task was to "drop" the neutral line (marked in the lower left-hand corner of the

picture above) to clear a path for the bucket. (Id. at 145-46, Supp. 53-54.) After

dropping the neutral, Hewitt moved the bucket under the deenergized line (Field Phase

#1), used the bucket to lift that line out of a "roller" (which does not appear in the

7



picture), and placed the line in the "saddle" (circled in the picture) so it could be "tied-

in." (Id. at 147-50, 188-90, Supp. 55-58, 73-75.) From his position, Hewitt could not

touch the energized lines on the "hot" arm with his hands:

Q• All right. Do you know - your [right] hand didn't hit
those field phases that were on the hot arm, did it?

A. No.

Q. No. And your left hand didn't hit the field phases?

A. Turned, my left hand couldn't have hit it.

So neither your right hand nor your left hand could
have hit these field phases out here, right?

A. Right.

(Id. at 198, Supp. 83.)

4. Hewitt Accidentally Injures Himself When He Reacts to a
Safety Warning.

As Superintendent Ehle approached the worksite in his truck, Law noticed Hewitt

was not wearing his rubber gloves and sleeves. (Tr. 104-05, 120, 239, Supp. 32-33, 44,

96.) He yelled to Hewitt from the ground in an attempt to warn Hewitt to put them on.

(Id. at 63, 104-05, 120-21, 237-39, Supp. 14, 32-33, 44-45, 94-96.) The warning was

intended to keep Hewitt safe. (Id. at 121, 237-39, Supp. 45, 94-96.) Unfortunately, when

Hewitt ti^rned in the direction of Law's warning, the tie wire he held in his right hand

contacted an energized line (Field Phase #2) on the "hot" arm. (Id. at 120, 123, 196-99,

Supp. 44, 47, 81-84.) The contact sent an electric charge through Hewitt. (Id. at 237-39,

Supp. 94-96.)

8



The parties agree this contact and the resulting injuries were an accident. (Tr. 465,

Supp. 13 1.) Superintendent Ehle investigated the accident, terminating the employment

of both Foremen - Dowdy and Erman - as well as Law. (Id. at 50, 86, Supp. 9, 20.)

There was no. evidence that an accident of this sort had ever happened before at L.E.

Myers.

B. Hewitt Receives Workers' Compensation Benefits and a VSSR

Settlement.

After accepting workers' compensation benefits, and filing a VSSR claim, Hewitt

sued L.E. Myers for an employment intentional tort in the Cuyahoga County Court of

Common Pleas. He voluntarily dismissed that action without prejudice, settled the VSSR

claim, and refiled the instant action on December 2, 2009, which was reassigned to Judge

Nancy Margaret Russo.

C. The Proceedings Below.

1. Hewitt claims L E Myers "deliberately removed" an

"equipment safety guard."

Hewitt's intentional tort claim never alleged that L.E. Myers acted with a specific

intent to harm him. Rather, the crux of Hewitt's claim was his assertion that Law told

Hewitt he "shouldn't need" rubber gloves and sleeves, items Hewitt claimed were

"important safety guards which created a barrier between the worker and the electrical

current." (R. 21, 1st Am. Compl., at ¶ 5.) L.E. Myers attempted on multiple occasions to

9



challenge the sufficiency of these allegations, but the Trial Court rebuffed each challenge

- typically within days of the filing of an opposition brie£2

2. The Trial Court sends that liability theory to the jury
based on an error in Hewitt's Trial Brief.

The case was assigned to Visiting Judge Pokorny for trial. During trial, no witness

testified that L.E. Myers acted with a specific intent to harm Hewitt. Rather, Hewitt

based his case on the alleged removal of three "safety guards," which he also described as

"elements" of safety, including: rubber gloves and sleeves; being set up in a bucket by

himself; and not having proper supervision. (Tr. 21, 383, Supp. 8, 127.) Accordingly, at

the close of Hewitt's evidence, L.E. Myers moved for directed verdict - asserting that

L.E. Myers was entitled to judgment as a matter of law because Hewitt had not

introduced evidence sufficient to show that L.E. Myers specifically intended to harm him,

or that "an equipment safety guard" had been "deliberately removed." (Id. at 353-70,

Supp. 109-26.)

The Trial Court granted L.E. Myers' motion to the extent that Hewitt claimed L.E.

Myers acted with a specific intent to harm him, but denied the balance of the motion on

Hewitt's presumed intent theory. (Tr. 394-96, Supp. 128-29.) Hewitt's Trial Brief

? L.E. Myers' motion for judgment on the pleadings (R. 18) was denied (R. 20, 4/14/10
JE) just two days after the filing of Hewitt's opposition (R. 19). Its subsequent motion to
dismiss the first amended complaint or, in the alternative, for leave to file a motion for
summary judgment (R. 22) was denied (R. 24, 5/21/10 JE) the day after the filing of
Hewitt's opposition (R. 23). L.E. Myers' subsequent request for leave to file a summary
judgment motion was denied on the grounds of "insufficient time * * * before trial." (R.
31, 7/12/10 JE.) Finally, although the Trial Court reconsidered that denial (R. 33,
7/15/10 JE), it later struck L.E. Myers' summary judgment motion sua sponte for

perceived violations of unspecified "discovery orders." (R. 42, 8/3/10 JE.)
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erroneously split the phrase "an equipment safety guard" in two - "equipment," and

"safety guard." (See R. 59, Pl.'s Trial Br. at 2.) The Trial Court relied on this error and

found sufficient evidence to send Hewitt's claim to the jury solely on the issue of whether

L.E. Myers "deliberately removed" either "equipment" or a "safety guard":

Then the issue becomes does this constitute deliberate
removal of an equipment safety guard. The specific way that
the statute under 2745.01(C) is worded * * * quote, comma
deliberate removal by an employer of equipment, comma,

safety guard, and then it goes on to discuss other things that
aren't relevant to our issue here. * * *

I'm not going to say as the Judge in this case that th e statute
doesn't mean that. I'm going to - so therefore, under
subsection C, I'm overruling the motion for a directed verdict.
* * * [S]o with their theory of recovery is limited to
subsection C.

(Tr. 395, Supp. 129, emphasis added.) The jury returned a verdict for Hewitt in the

amount of $597,785, and L.E. Myers' motion for judgment notwithstanding the verdict

was overruled. (R. 111.)

3. The Eighth District panel affirms based on a policy
determination that the presumed intent theory must be
available in every profession.

L.E. Myers timely appealed the denial of its motions for directed verdict and

judgment notwithstanding the verdict and the Eighth District Court of Appeals affirmed,

holding that the presumption of intent in R.C. 2745.01(C) applies to Hewitt's claim. The

panel concluded that, "[b]y virtue of Hewitt's profession," his rubber gloves and sleeves

were "the equipment safety guards he has to protect himself while working on energized

11



lines."3 (App. Op: at 17, Appx. 23.) According to the panel, a broad construction of "an

equipment safety guard" was necessary - otherwise employees who did not, by the

"nature of their profession," work with a machine or press "would be barred from

recovery under R.C. 2745.01(C)." (Id. at 10, Appx. 16.) The panel acknowledged that

an ordinary meaning of "guard" is "a device for protecting a machine part or the operator

of a machine" (id. at 14, Appx. 20), but declined to apply that meaning: the panel rejected

the Sixth Appellate District's holding that "an equipment safety guard" includes only

"those devices that prevent the worker from physical contact with the `danger zone' of

the machine and its operation." (Id. at 15, Appx. 21.) L.E. Myers' motion to certify a

conflict with the Sixth District's opinion in Fickle v. Conversion Technologies Internatl.,

Inc., 6th Dist. No. WM-10-016, 2011-Ohio-2960, was denied. This appeal followed.

III. ARGUMENT

Proposition of Law No. 1

An "equipment safety guard" under R.C. 2745.01(C)
includes only those devices on a machine that shield an
employee from injury by guarding the point of operation
of that machine.

In departing from Fickle's well-reasoned conclusion that "equipment safety

guards" include only devices that prevent an employee from contacting the point of

operation of a machine (2011-Ohio-2960, at ¶ 50), the Eighth District proposed a test that

appears to make any item shielding an employee from "exposure" to some "danger" an

"equipment safety guard." (App. Op. at 17, Appx. 23.) This test is not rooted in, and

' The record is clear that Hewitt was not working on energized lines and could not even
have touched the energized lines with his hands. (Tr. 198, 248, Supp. 83, 105.)
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cannot be reconciled with, the plain language of R.C. 2745.01(C). Rather, it appears to

rest on a policy judgment that a presumed intent theory must be available to employees in

every profession. (App. Op. at 10, Appx. 16.)

In resting its conclusion on such a policy judgment, the panel inappropriately

substituted its own policy preferences for those of the General Assembly, which has been

attempting to enact legislation limiting this Court's common law intentional tort

jurisprudence for three decades.' This Court should follow Fickle's careful analysis and

hold that only safety devices attached to machines are "equipment safety guards."

Because there is no evidence of the removal of any such device in this case, the judgment,

below should be reversed and judgment entered in L.E. Myers' favor as a matter of law.

A. The Plain Text of R.C. 2745.01(C) Establishes that "an

Eguipment Safety Guard" Is a Safety Device Attached to a
Machine.

R.C. 2745.01(C) establishes a rebuttable presumption of intent applicable to

certain acts that do not demonstrate a deliberate intent to harm the plaintiff:

° As this Court previously recognized, Blankenship "devised" an exception to the
workers' compensation exclusivity mandated by Section 35, Article II of the Ohio

Constitution. Kaminski v. Metal & Wire Products Co., 125 Ohio St.3d 250, 2010-Ohio-
1027, ¶ 21. That exception rested on the theory that "[afn intentional tort * * * is clearly
not an `injury' arising out of the course of employment," 69 Ohio St.2d at fn. 8, which is
"[t]he most fictitious theory of all" for creating intentional tort liability. Talik v. Fed.

Marine Terminals, Inc., 117 Ohio St.3d 496, 2008-Ohio-937, ¶ 15, fn. 4, quoting 6

Larson, Larson's Workers' Compensation Law, Section 103.01, at 103-4 (2007). In

response to Blankenship, the General Assembly has attempted on multiple occasions to
restore workers' compensation exclusivity by passing legislation limiting the liability

Blankenship created. See pp. 18-20, infra.
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Deliberate removal by an employer of an equipment safety
guard or deliberate misrepresentation of a toxic or hazardous
substance creates a rebuttable presumption that the removal
or misrepresentation was committed with intent to injure
another if an injury or an occupational disease or condition
occurs as a direct result.

Thus, absent evidence of a deliberate intent to injure (not present here, Tr. 395-96, Supp.

129-30), or an allegation that the employer misrepresented the toxicity of a chemical in

the workplace (which does not exist here), the question becomes whether the employer

"deliberately removed" "an equipment safety guard."

With respect to that question, the plain and ordinary meaning of "an equipment

safety guard" is a safety device attached to a machine. The use of the indefinite article

"an" signals that the entire phrase that follows, "equipment safety guard," is the object of

"remove." Because both "equipment" and "safety" modify "guard," the natural starting

point to determine the meaning of "equipment safety guard" is the ordinary meaning of

"guard." As the court below recognized, "guard" ordinarily means "a protective or safety

device; specif a device for protecting a machine part or the operator of a machine."

App. Op. at 14, Appx. 20, quoting Fickle, 2011-Ohio-2960, at ¶ 38 (emphasis added),

quoting Merriam-Webster's Collegiate Dictionary, 516 (10th Ed.2000).

Context reveals that R.C. 2745.01(C) uses "guard" in the latter, more specific

sense as referring to a device on a machine that protects the operator. Since the statute

links "guard" to "equipment," the General Assembly could not have intended to refer to

"safety devices" in the abstract: construing "guard" to mean any "safety device" without

regard to whether it is part of a machine would impermissibly read "equipment" out of
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the statute. See, e.g., In re Estate of Centorbi, 129 Ohio St.3d 78, 2011-Ohio-2267, at

¶ 13_ ("A statute's wording "`may not be restricted, constricted, qualified, narrowed,

enlarged or abridged; significance and effect should, if possible, be accorded to every

word, phrase, sentence and part of an act."'). Accordingly, the plain text of R.C.

2745.01(C) compels the conclusion that only the "deliberate removal" of a safety device

on a machine triggers the rebuttable presumption of intent to injure.

Fickle, and every other Ohio appellate panel outside the Eighth District to consider

the issue, reached this conclusion. In Fickle, the Sixth Appellate District held that

,,'equipment safety guard' would be commonly understood to mean a device that is

designed to shield the operator from exposure to or injury by a dangerous aspect of the

equipment." 2011-Ohio-2960, at ¶ 43 (emphasis added). As Judge Singer's concurring

opinion in Fickle explained, this definition applies only to "those devices that prevent the

worker from physical contact with the `danger zone' of the machine and its operation."

Id. at ¶ 50 (emphasis added). And the Fifth, Ninth and Twelfth Appellate Districts have

adopted the Sixth District's analysis. See Beary v. Larry Murphy Dump Truck Serv., Inc.,

5th Dist. No. 2011-CA-00048, 2011-Ohio-4977, at ¶¶ 21-22 (an "equipment safety

guard" is "a device designed to shield the operator of the equipment from exposure to or

injury by a dangerous aspect of the equipment"), appeal allowed, 131 Ohio St.3d 1456

(2012); Barton v. G.E. Baker Construction, 9th Dist. No. 10CA009929, 2011-Ohio-5704,

at ¶ 11 ("trench box" is not an "equipment safety guard" because "[a] trench is not a

piece of equipment and the trench box is not designed to protect the operator of any piece

of equipment"), appeal not accepted, 131 Ohio St.3d 1511 (2012); Roberts v. RMB
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Enterprises, Inc., 12th Dist. No. CA2011-03-060, 2011-Ohio-6223; at ¶ 24 ("equipment

safety guard" is "a device that is designed to shield the operator from exposure to or

injury by a dangerous aspect of the equipment"), appeal not accepted, 131 Ohio St.3d

1499 (2012).

Nevertheless, the Eighth District rejected this interpretation by placing undue

weight on the General Assembly's failure to alter the language of R.C. 2745.01(C) to

incorporate expressly this Court's prior construction of that same language. (App. Op. at

9-10, Appx. 15-16.) In Fyffe v. .7eno's, Inc., this Court analyzed an identical rebuttable

presumption in former R.C. 4121.80(G)(1), and held that "equipment safety guard"

means a safety device affixed to a machine. 59 Ohio St.3d 115, 119-20 (1991)

(incorporating the "public policy" of R.C. 4121.80(G)(1) and finding evidence that an

"employer has deliberately removed a safety guard from equipment which employees are

required to operate" relevant to the issue of intent) (emphasis added). According to the

court below, the General Assembly's failure to specify in R.C. 2745.01(C) that the

presumption of intent is limited to safety guards "attached to machinery `which

employees are required to operate"' renders Fyffe's guidance irrelevant. (App. Op. at 10,

Appx. 16.) That gets matters precisely backwards.

vdhen the Generai Assembly reenacts :dent:cal langaage, this Co7jrt presumes the

legislature did so with full knowledge of this Court's prior interpretation of that language

and intended to adopt it. Cf. Spitzer v. Stillings, 109 Ohio St. 297 (1924), paragraph four

of the syllabus (where statutory language "is construed by a court of last resort having

jurisdiction" and remains unaltered in subsequent amendments, "it will be presumed that
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the legislature was familiar with such interpretation" and intended to adopt it "unless

express provision is made for a different construction"). Thus, far from supplying a

reason to depart from Fyffe, the General Assembly's decision to reenact an identical

rebuttable presumption of intent is actually a reason to follow Fyffe.

In all events, the term "equipment safety guard" has always meant and can only

mean one thing - a safety device on a machine. Fickle, 2011-Ohio-2960, at ¶ 50; Fyffe,

59 Ohio St.3d at 119-20. Hewitt's rubber gloves and sleeves are personal items that an

employee can put on or remove, not a safety device attached to a machine. Because those

personal items are not a part of any machine, they are not an "equipment safety guard"

under R.C. 2745.01. Therefore, even if those items were "deliberately removed" (and

they were not, see pp. 28-31; infra), any such removal is, as a matter of law, insufficient

to trigger the rebuttable presumption of intent to injure. Accordingly, L.E. Myers is

entitled to judgment as a matter of law.

Leeislative History and the Structure of Ohio's Workers'

Compensation System Confirm this Interpretation Is Correct.

The common sense interpretation of "an equipment safety guard" in Fickle is

bolstered by legislative history and the structure of Ohio's workers' compensation

scheme. A limited exception to a specific intent standard, likely adopted to address the

removal-of-a-machine-guard scenario that animated this Court's common law

jurisprudence, cannot reasonably be read to create an amorphous liability for the alleged

removal of any "equipment" shielding from "exposure" to any "danger."
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Legislative history confirms that the removal of safety devices attached to

machines likely is what the General Assembly had in mind. Stetter v. R.J. Corman

Derailment Servs., L.L.C., 125 Ohio St.3d 280, 2010-Ohio-1029, teaches that this Court's

construction of R.C. 2745.01 must reflect "the history of employer intentional tort law in

Ohio and the dynamic between the General Assembly's attempts to legislate in this area

and this Court's decisions reacting to those attempts." 2010-Ohio-1029, at ¶ 27. Here,

the development of this Court's conmmon law jurisprudence provides a key insight into

the scope of R.C. 2745.01(C).

Two factual scenarios lay at the center of this Court's opinions in Blankenship and

Jones, which created and defined Ohio's common law intentional tort. The first is

deliberate misrepresentations by an employer concerning the toxicity of workplace

chemicals. See Blankenship, 69 Ohio St.2d at 608-09 (plaintiffs alleged that factory

workers were exposed to toxic chemicals and the employer deliberately concealed the

dangers of that exposure); Jones, 15 Ohio St.3d at 91-92, 97-98 (alleging employer was

aware employees were exposed to toxic chemicals, but misrepresented that the exposure

was not dangerous). The second is the employer's deliberate removal of a safety guard

from a machine. Jones, 15 Ohio St.3d at 91, 96-97 (intentional tort claim arising out of

death of employee following the employer's removal of a metal sa fiety cover from a

conveyor by blowtorch). Accord Fyffe, 59 Ohio St.3d 115 (Plexiglas safety guard

removed from conveyor).

The presumed intent theory for the "deliberate removal" of "an equipment safety

guard" first appeared in legislation passed "in the wake of Blankenship and Jones" that
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resembled in certain respects current R.C. 2745.01. Kaminski, 2010-Ohio-1027, at ¶ 27.

Specifically, Senate Bill 307 included: 1) the same definition of "substantially certain"

that now appears in R.C. 2745.01(B); and 2) the same rebuttable presumptions of intent

for a) the "deliberate removal" of an "equipment safety guard," and b) the "deliberate

misrepresentation" of a "toxic * * * substance." See 1986 Am.Sub. S.B. No. 307, Appx.

42-43 (enacting former R.C. 4121.80(G)(1)). Thus, the inclusion of a presumed intent

theory, then and now, appears to be part of a compromise that addresses the facts of

Blankenship and Jones, while heightening the intentional tort standard to one of specific

intent. See Stetter, 2010-Ohio-1029, at ¶ 57 (citing R.C. 2745.01(A) and (B) and stating

that the statute allows recovery "for injuries that result from a deliberate intent to

injure").

Once it is understood that the presumed intent theory is part of a legislative

compromise that addresses the removal of a machine guard in Jones while heightening

the standard to a specific intent tort, there are powerful reasons not to read R.C.

2745.01(C) as creating a presumption that applies to any "equipment" shielding ar,

employee from "exposure" to some "danger." The General Assembly has repeatedly

"reinforced its commitment to the exclusivity-of-remedy rule." Van Fossen v. Babcock

& Wilcox Co., 36 nt_io St.3d 100, 111 (1988). Accordingly, each legislative effort to

pass an intentional tort statute reflected an attempt to restrict that liability. Id. at 108

(explaining that "R.C. 4121.80(G)(1) would *** impos[e] a new, more difficult

statutory restriction upon" intentional tort claim); Johnson v. BP Chems., Inc., 85 Ohio

St.3d 298, 310 (1999) (Cook, J., dissenting) ("By enacting [former] R.C. 2745.01, the
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General Assembly sought to statutorily narrow [the] common law definition [of

workplace intentional torts] to `direct intent' torts only."); Stetter, 2010-Ohio-1029, at

¶ 28 (current R.C. 2745.01 "significantly limits lawsuits for employer workplace

intentional torts"). In light of the General Assembly's repeated attempts to limit

intentional tort lawsuits, it would be unreasonable to infer from an exception to a specific

intent rule that the General Assembly inadvertently expanded that liability to encompass

the removal of any "equipment" shielding any employee from "exposure" to a "danger."

The structure of Ohio's workers' compensation system and the place of R.C.

2745.01(C) within that system reinforce this point. The Ohio Constitution puts employee

compensation and the punishment of employers within the exclusive jurisdiction of the

workers' compensation system. That system "`operates as a balance of mutual

compromises' between the interests of the employer and the employee whereby

employees relinquish their common law remedy and accept lower benefits coupled with

the greater assurance of recovery and employers give up their common law defenses and

are protected from unlimited liability." Sutton v. Tomco Machining, Inc., 129 Ohio St.3d

153, 2011-Ohio-2723, at ¶ 34 (emphasis added), quoting Bickers v. W&S Life Ins. Co.,

116 Ohio St.3d 351, 2007-Ohio-6751, at ¶ 19. Thus, the constitutional compromise that

established VSSR proceedings also, on its face, ehminated a11 employer civil tort

liability. Kaminski, 2010-Ohio-1027, at ¶ 19.

The premium that the Ohio Constitution places on workers' compensation

exclusivity requires a narrow construction of any exception to that exclusivity. Even in

states that do not have a constitutional provision mandating workers' compensation
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exclusivity, statutory exceptions to that exclusivity typically are "strictly construed" to

avoid "thwart[ing] the basic purposes of the statutory scheme by eroding the exclusivity

of both the liability and the recovery provided by workers' compensation." Van Fossen,

36 Ohio St.3d at 104. Because the exclusivity-of-remedy rule is a "fundamental piilar[]

supporting Section 35, Article II" of the Ohio Constitution that "underscores the

importance the Constitution places on avoiding litigation over workplace injuries," strict

construction is particularly appropriate under Ohio law. Stetter, 2010-Ohio-1029, at ¶ 76.

Indeed, the need for strict construction is even more acute in this case, which

addresses an exception-to-the-exception to workers' compensation exclusivity. Since the

presumed intent theory functions as an exception to a specific intent rule, a narrow

construction is critical to prevent undue erosion of the specific intent standard established

by R.C. 2745.01(A) and (B). E.g., State ex rel. Keller v. Forney, 108 Ohio St. 463

(1923), syllabus ("Exceptions to the operation of laws, whether statutory or

constitutional, should receive strict, but reasonable, construction."). Therefore, even if it

were possible to construe "an equipment safety guard" as including any "equipment" that

shields against "exposure" to some "danger" (and it is not), legislative history and the

limited function of R.C. 2745.01(C) in Ohio's compensation law scheme require a

riarrow interpretation that Iimits "an equipment safety guard" to a safety device on a

machine.
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C. Limiting "An Eguipment Safety Guard" to Safety Devices

Attached to Machines Furthers Important Compensation Law

Policies.

In rejecting Fickle's common sense conclusion that "an equipment safety guard" is

a safety device on a machine, the court below did not consider either legislative history or

the place of R.C. 2745.01(C) in Ohio's workers' compensation scheme. Instead, the

panel's opinion rested primarily on the policy concern that, if R.C. 2745.01(C) applied

only to safety devices on machines, then employees who, by the nature of their

profession, do not work with machines "would be barred from recovery under R.C.

2745.01(C)." (App. Op. at 10, Appx. 16.) Yet policy considerations cannot trump the

plain text of a statute. State ex rel. Cordray v. Midway Motor Sales, Inc.; 122 Ohio St.3d

234, 2009-Ohio-26 10, ¶ 27 (where "the meaning of the statute is evident from the plain

language," "it is unnecessary to resort to * * * public policy"). Because "[i]t is not the

role of the courts `to establish legislative policies or to second-guess the General

Assembly's policy choices,"' Stetter, 2010-Ohio-1029, at ¶ 35, this Court should follow

Fickle and Fyffe and apply R.C. 2745.01(C) as written regardless of the policy

implications of limiting "equipment safety guards" to safety devices on machines.

In any event, the panel's policy concerns are misplaced. By focusing solely on the

reb„ttable presumption in R.C. 2745.01(C), the panel's opinion misses the fundamental

point that every employee in each profession may bring a claim for deliberate intent torts

under R.C. 2745.01(A) and (B). That point is critical, because "workers' compensation

recovery is a meaningful remedy for workers whose injuries result from conduct with an

intent less than deliberate intent[.]" Stetter, 2010-Ohio-1029, ¶ 59. Indeed, by limiting
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recovery to deliberate intent torts, R.C. 2745.01(A) and (B) "harmonize the law of this

state with the law that governs a clear majority of jurisdictions." Kaminski, 2010-Ohio-

1027, at ¶ 99. Thus, to the extent that policy considerations have any relevance, the

appropriate question is whether any sound policy supports offering another bite at the

apple to all employees in every profession who claim they were not required to use

"equipment" shielding against "exposure" to some "danger." Because the panel's

opinion does not address that question, the opinion cannot answer it.

The correct answer is "no." As this Court has recognized, R.C. 2745.01 furthers

two important considerations underpinning workers' compensation exclusivity: "`first, to

maintain the balance of sacrifices between employer and employee in the substitution of

no-fault liability.for tort liability and, second, to minimize litigation, even of undoubted

merit."' Stetter, 2010-Ohio-1029, at ¶ 74, quoting 6 Larson, Larson's Workers'

Compensation Law, Section 103.03. Both considerations support the common sense

interpretation of R.C. 2745.01(C) adopted in Fickle, not the interpretive approach

adopted below.

First, the expansive test adopted by the panel further erodes the balance of

sacrifices between employer and employee struck in Ohio's workers' compensation

system. Since "awards are routinely made to employees injured as a result of their own

misconduct," "it is not incongruous to likewise provide, as the General Assembly has in

R.C. 2745.01, that an employer's liability for most injuries is limited to the claimant's

recovery of workers' compensation benefits." Stetter, 2010-Ohio-1029, at ¶ 75. Yet the

panel's test, as a practical matter, shifts the burden to the employer to introduce evidence
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that it did not intend to harm the employee in every case involving the alleged removal of

"equipment" shielding against "exposure" to some "danger." Such a shift in the burden

of persuasion destroys the balance of sacrifices between employer and employee

embodied in Ohio's workers compensation system by requiring employers to introduce

evidence disproving intent in a broad category of cases where the employee has already

received a meaningful workers' compensation recovery. This destruction is significant

because, as commentators recognize, the lesser recovery available under a workers'

compensation system "helps keep down the overall costs" of that system and "will induce

employers to continue to hire labor." Epstein, The Historical Origins and Economic

Structure of Workers' Compensation Law, 16 Ga.L.Rev. 775, 800 (1982).

Second, since it has the effect of shifting the burden of production to the employer

in a broad class of cases, and adopts a standard that is unclear (see pp. 24-26, infra), the

panel's test will greatly expand litigation, not "minimize" it. The upshot is a much

greater "imposition of the complexities and uncertainties of tort litigation on the

compensation process." Stetter, 2010-Ohio-1029, at ¶ 76, quoting 6 Larson, Section

103.03. Such "an incipient developXnent * * * [would] pose[] a great[] threat to the

viability of workers' compensation." Epstein, 16 Ga.L.Rev. at 809.

D. L1m1t1IIg ^ ll" uipmeut Sai°c°*-ty Guards" to Devices c Attached to

Machines Results in a Clear and Administrable Rule, While the
Panel's Approach Does Not.

Finally, adopting the interpretation of "equipment safety guard" endorsed by

Fickle results in a workable rule of law. A chief goal of the General Assembly in

enacting current R.C. 2745.01(C) was to "clarify the definition of an intentional tort."
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Ohio Capitol Connection, Minutes of House Labor and Commerce Committee, p. 1(Aug.

25, 2004). Clarity is critical, because uncertainties in the available remedies inevitably

undermine a workers' compensation system:

The goal of the compensation statutes was that uncertain
remedies should be replaced by certain ones, so as to prevent
litigation from becoming a grotesque imitation of global war.
Those gains to compensation can be obtained only if the
temptation is resisted to look behind the veil in individual

cases.

Epstein, 16 Ga.L.Rev. at 818. Moreover, establishing clear rules for the presumed intent

theory at issue here is especially important to give employers the requisite notice of the

types of conduct that imply intent to injure an employee.

The test adopted in Fickle clarifies when employers are presumed to have intended

an injury. The focus on "devices that prevent the worker from physical contact with the

`danger zone' of the machine and its operation" (2011-Ohio-2960, at ¶ 50) mirrors

established Occupational Health and Safety Act (OSHA) regulations concerning "point of

operation" machine guarding. See 29 C.F.R. 1910.212(a)(3)(i), Appx. 67. These

regulations teach that the "[p]oint of operation is the area on a machine where work is

actually performed upon the material being processed," and point of operation guards

"prevent the operator from having any part of his body in the danger zone during the

operating cycle." 29 C.F.R. 1910.212(a)(3)(i)-(ii), Appx. 67. Since employers are

already required to provide point of operation machine guarding under federal law,

employers will have clear notice under the Sixth District's test of the type of guards
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which - once installed - are deemed "equipment safety guards" if deliberately

removed.

On the other hand, the panel's test, which appears to turn on the "nature of [the

employee's] profession" (App. Op. at 10, 17, Appx. 16, 23), creates unknown and

unknowable intentional tort liability for Ohio employers. No source provides ready

guidance concerning the kinds of "equipment" used in each "profession" which may

shield an employee from "exposure" to a "danger." Suppose a construction worker fails

to wear steel-toed boots and, after being told by a coworker not to worry, injures his foot

while jackhammering. May the employer be sued for failing to require the use of steel-

toed boots? What about a worker who fails to wear a safety harness while working on a

roof or an elevated platform and, as a result, experiences severe injuries when he falls?

Both items - the steel-toed boots and safety harness - prevent "exposure" to some

"danger" an employee might face in some "profession." The only limit to the list is the

imagination of a plaintiff who views his or her meaningful workers' compensation

remedy as insufficient.

In short, this Court should follow the Sixth Appellate District's lead and adopt the

sensible and administrable rule that "equipment safety guards" include only those devices

r o c:,.v7 ni l=nhi _ Qhnon a machine that guard ihe point oI operat.o,.. ^ee . t^ 11e, 2^== 2-...., at „̂  5-

Since no such device was removed in this case, L.E. Myers is entitled to judgment as a

matter of law.

26



Proposition of Law No. 2

The "deliberate removal" of such an "equipment safety
guard" occurs when an employer makes a deliberate
decision to lift, push aside, take, off or otherwise eliminate
that guard from a machine.

The Eighth District concluded that a journeyman lineman's alleged decision to 1)

send Hewitt "alone and unsupervised" up in an insulated bucket to "work with excessive

amounts of electricity" while 2) advising Hewitt that he "shouldn't need" his rubber

gloves and sleeves "amounted to" the "deliberate removal" of those items. (App. Op. at

17-18, Appx. 23-24.) Even if the panel were correct in concluding that Hewitt's personal

rubber gloves and sleeves are "equipment safety guards" (and it is not), the judgment

below must be reversed because 1) is irrelevant and, as a matter of law, 2) is not the

"deliberate removal" of that item.

A. The Text, Structure and History of R.C. 2745.01 Confirm that
"Deliberate Removal" Means a Deliberate Decision to Eliminate
An Eguigment Safety Guard.

The plain and ordinary meaning of "deliberate removal" is a deliberate decision by

an employer to eliminate an equipment safety guard. As the court below recognized, the

plain and ordinary meaning of "removal" is "to move by lifting, pushing aside, or taking

away or off; also to get rid of; ELIMINATE." App. Op. at 12, Appx. 14, quoting Fickle,

2011-Ohio-2960, at ¶ 13, quoting Merriam-Webster's Collegiate Dictionary 987 (10th ed.

2000). And the plain and ordinary meaning of "deliberate" is "characterized by or

resulting from careful and thorough consideration - a deliberate decision." Id. at ¶ 30.

The synthesis of these definitions is a "deliberate decision" to "eliminate" "an equipment
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safety guard," and no Ohio appellate court has identified any other ordinary meaning for

this statutory phrase.

Limiting "deliberate removal" to a deliberate decision to eliminate an equipment

safety guard is consistent with the structure of R.C. 2745.01(C) and its history. As

explained at pp. 20-21 above, the place of R.C. 2745.01(C) in Ohio's workers'

compensation scheme requires a strict construction of its terms - counseling against any

interpretation that equates acts which do not involve a deliberate decision to eliminate an

equipment safety guard as "amounting to" "deliberate removal." Limiting "deliberate

removal" to a deliberate decision to eliminate an equipment safety guard is also

consistent with the legislative history. Neither the prior iterations of intentional tort

legislation nor this Court's common law jurisprudence reflects a concern with actions that

do not amount to the actual elimination of an equipment safety guard. Rather, as

explained above, the presumed intent theory echoes the facts of Jones, which involved a

metal safety guard removed from a conveyor by blowtorch. 15 Ohio St.3d at 91; see also

Fyffe, 59 Ohio St.3d at 120 (Plexiglas safety guard physically removed from conveyor).

In short, nothing in the text, structure, or history of R.C. 2745.01(C) supports the panel's

finding that a coworker's opinion that an employee "shouldn't need" certain items

^Iamounts to" the "deliberate removai" of inose items.

B. L E Myers Did Not "Deliberately Remove" an "Eguipment
Safety Guard."

Indeed, the court below did not base its holding on the text, structure or history of

R.C. 2745.01(C). Rather, the panel claimed to draw support for its holding from
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McKinney v. CSP of Ohio LLC, 6th Dist. No. WD-10-070, 2011-Ohio-3116. Yet a close

inspection of McKinney illustrates just how far the Eighth District's analysis strays from

the statutory text.

In McKinney, an employee was injured when "ejectors" on a press came down on

her hand as she attempted to remove a part from a mold. An incident report concluded

that two safety measures normally available on the press - a T-stand button and a light

curtain - were inoperable that day because "none of the right people were present to

ensure the proper setup of the ejection system." 2011-Ohio-3116, at ¶ 26. The court of

appeals' analysis in McKinney proceeded in two steps. First, McKinney concluded

"removal" includes not only the "physical separation [of a guard] from the machine," but

also "the act of * * * rendering inoperable." Id. at ¶ 17, citing Harris v. Gill, 585 So.2d

831, 836-37 (Ala. 1991). That conclusion, however, rested on a policy choice, as the

citation to Gill reveals; Gill expressly based its broad construction on public policy

grounds. Id. at 837 (limiting "removal" to actual removal of a safety guard would

"contravene public policy"). Second, McKinney concluded that a supervisor's failure to

appreciate the seriousness of a complaint about a problem with the press, when combined

with testimony that "none of the right people were present," "established a rebuttable

the removal, was ev •it.ii, ';nrP„t r.... ;nJ.....;nra." Ia,'• , a--t Q 78.
presumption that tYliiuil,+«ed V3 ...... .. ii --

Both steps in the analysis in McKinney are fatally flawed. Because the court of

appeals identified no ambiguity in the phrase "deliberate removal," policy concerns were

irrelevant - particularly policy concerns expressed by a court in a different state

construing a different statute under a different workers' compensation system. Indeed,
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the policy considerations that motivated the Supreme Court of Alabama's opinion in

Harris were unique to Alabama law. Unlike R.C. 2745.01, the statute at issue in Harris

did not supply a remedy against the employer; it only permitted an injured employee to

sue his coworker. See Ala. Code 25-5-11(b)-(c). Whatever policies may support a broad

remedy against a coworker plainly do not apply to lawsuits filed against the employer

itself in derogation of the exclusivity-of-remedy rule.

But even if McKinney were correct in extending the concept of "deliberate

removal" to acts short of actual removal that render an equipment safety guard

"inoperable," it erred in concluding that the employer made a deliberate decision to

render the guards inoperable. Failing to appreciate the seriousness of a complaint about a

problem with a guard may be negligent, but such a lack of appreciation in no way

amounts to a deliberate decision to eliminate the guard. Nor does the absence of certain

personnel make the inoperable status of the guards any more deliberate.

Instead of correcting these flaws in McKinney's analysis, however, the court

below compounded them. Unlike McKinney, Hewitt's rubber gloves and sleeves were

never eliminated or rendered inoperable: they remained on the worksite at all times for

him to use, if he chose to do so. (Tr. 170, 251, Supp. 63, 108.) And, unlike McKinney,

no perrrlariesnt employee of L.F. 1:4yers was :nvolved in the alleged decision to tell Hewitt

he "shouldn't need" his rubber gloves and sleeves. Rather, at best for Hewitt, a union

worker hired out of IBEW Local 71 to work on the Firelands Electrical Cooperative

project disregarded their own training and L.E. Myers' corporate policy by telling Hewitt

he "shouldn't need" his rubber gloves and sleeves. (Tr. 66-67, 105, 168, 180-81, 185,
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188-89, Supp. 17-18, 33, 61, 68-69, 70, 73-74.) Far from ratifying such conduct, L.E.

Myers terminated the worker as a result. (Id. at 86, Supp. 20.) Thus, even McKinney's

flawed analysis does not support the Eighth District's judgment.

Because the text, structure, and history of R.C. 2745.01(C) do not support the

Eighth District's holding that the alleged statement to Hewitt that he "shouldn't need" his

rubber gloves and sleeves "amounted to" the "deliberate removal" of those items (App.

Op. at 17-18, Appx. 23-24), the Eighth District's judgment should be reversed and

judgment entered as a matter of law in L.E. Myers' favor.

IV. CONCLUSION

For all of the above reasons, this Court should reverse the judgment of the Eighth

District and enter judgment as a matter of law in L.E. Myers' favor.
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MARY EILEEN KILBANE, A.J.:

Defendant-appellant, The L.E. Myers Co. (L.E. Myers), appeals from the

trial court's judgment denying its motion for directed verdict and motion for

judgment notwithstanding the verdict. Finding no merit to the appeal, we

affirm.

The "instant appeal arises from a workplace intentional tort action filed

by Larry Hewitt (Hewitt) against L.E. Myers; the Administrator, Bureau of

Workers' Compensation (BWC); and the former Ohio Attorney General, Richard

Cordray (OAG).' Hewitt filed his complaint in December 2009, and was granted

leave to amend on April 14, 2010?

The amended complaint alleges that in June 2006, Hewitt, a second-step

apprentice lineman for L.E. Myers, was electrically shocked after he was

instructed by his supervisor to work alone in an elevated lift machine (bucket)

with energized high-voltage power equipment and without wearing his

protective safety equipment. He alleges his superiors told him that he did not

have to wear his protective rubber gloves and sleeves while replacing the high-

'The BWC was included in the lawsuit as a result of subrogation rights it
asserted and the OAG was iiieluded because of constitutional issues relating to R.C.

2721.12_

YIiewitt previously filed his workplace intentional tort claim against L.E. Myers
in June 2008, but then dismissed the case without prejudice in December 2008.
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voltage electrical line with a new line. Hewitt claims that unbeknownst to him,

the lines were not aII de-energized and he inadvertently contacted an energized

wire. Hewitt alleges L.E. Myers knew with a substantial certainty that he

would be injured when working alone in an elevated lift machine with live high-

voltage power transmission equipment and without proper safety equipment or

training. Hewitt claims that as a result of this incident, he sustained multiple

and permanent injuries, emotional distress, pain and suffering, and other

damages 3

L.E. Myers moved to dismiss the first amended complaint, or in the

alternative, leave to file a motion for summary judgment. The trial court denied

the motion to dismiss and leave to file a motion for summary judgment. L.E.

Myers asked the trial court to reconsider the denial of its motion for leave to file

for summary judgment.. The trial court granted L.E. Myers' request and L.E.

Myers filed its motion for summary judgment in July 2010. However, L.E.

Myers' motion for summary judgment was subsequently stricken from the

record for failing to comply with the court's discovery orders. The.matter

proceeded to a jury trial, at which the following evidence was adduced.

31n Count 2, which has not been appealed, Hewitt sought a declaration that

R.C. 2745.01 is unconstitutionaL
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In early 2005, Hewitt enrolled in the American Line Builders

Apprenticeship Training Program (ALBAT). When he completed this program,

Hewitt became certified as an apprentice and began working with L.E. Myers.

L.E. Myers hired Hewitt, through a local union, to assist with the installation

of new electrical wires along Route 60 in New London, Ohio.

At the time of the incident, Hewitt was a second-step apprentice, which

meant that he was in the early stages of his apprenticeship. At the second step,

a person learns the trade and how to climb utility poles under a journeyman

lineman's supervision. A second-step apprentice is not certified to work around

any voltage greater than 600 volts. ' There are seven steps in the ALBAT

program before an apprentice completes the apprenticeship program and

becomes a lineman.

On June 14, 2006, Hewitt reported to the New London worksite with his

coworkers. Journeyman lineman Dennis Law (Law) supervised Hewitt that day

and inforxned Hewitt that he would be replacing the wiring on the poles alone

in the bucket above, while Law directed traffic below. Law testified the crew

was short-staffed, so he was instructed to direct traffic in addition to supervising

Hewitt. Law asked Hewitt if he had a problem working alone in the bucket.

Hewitt was nervous and replied, "yeah, I never been up by myself." Law told

him that he "would be okay." Hewitt testified Law then told him that he
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"shouldn't need no rubbers [protective gloves] going up to work on the line"

because he would not be working with energized wires. Thus, Hewitt believed

that he was not going to be working with any energized lines that day.

Hewitt maneuvered his bucket near the wires and removed the neutral

wire wearing his leather gloves. Law was flagging traffic while simultaneously

attempting to supervise Hewitt alone in the bucket 35 feet above. He yelled

"he}" to Hewitt, which caused Hewitt to look over his shoulder. Law intended

to tell Hewitt to put on his rubber gloves. As Hewitt looked back, the tie wire

he held in his right hand touched an energized wire, causing him to be

electrically shocked. Hewitt then maneuvered himself to the ground. He tried

to pull up his sleeve, but his shirt was stuck to his arm. Hewitt testified that

his arm looked like a burnt cigarette. Hewitt's burns cover his entire arm,

underneathhis underarm, around his shoulder, and onto his back.

Foreman Julian Cromity (Cromity) testified that on that morning he had

a discussion with crew foreman Steve Dowdy (Dowdy) that it would be good

experience for the apprentices to clip in the wire without wearing their rubber

gloves and sleeves because it was hot that day and the primary line was de-

energ' ^ . However , T test;fied that he told Hewitt to wear rubber glovesLnrv .

and sleeves and Dowdy told everyone to wear rubber gloves and sleeves. L.E.

Myers District Superintendent Jack Ehle investigated the incident. Following
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his investigation, L.E. Myers terminated three employees: Law, Dowdy, and

foreman Jeff Erman (Erman).

Hewitt filed a workers' eompensation claim that was allowed for a nuniber

of conditions, including seeendary burns to the right: forearm, axilla, thumb,

and wrist, third degree burns to the right hand and arm, right median nerve

injury, major depression, moderate posttraumatic stress disorder, and Reflex

Sympathetic Dystrophy (RSD) of the right upper limb-

At the conclusion of Hewitt's case, L.E. Myers moved for directed verdict,

raising four issues. L.E. Myers argued it was entitled to judgment as a matter

of law with respect to: (1) liability under R.C. 2745.01; (2) future injury; (3) past

non-economic damages; and (4) punitive damages: The trial court denied L.E.

Myers' motion with respect to future injury, past non-economic damages, and

punitive damages. However, the trial court found that Hewitt failed to prove

his case with respect to R.C. 2745.01(A) and (B). As a result, this limited

Hewitt's theory of recovery to R.C. 2745.01(C). L.E. Myers did not present any

witnesses, and its renewed motion for directed verdict was denied by the trial

court. The jury returned a verdict in Hewitt's favor, awarding him $597,785 in

r_.ompensatory damages. L.E. Myers then moved for judgment notwithstanding

the verdict (JNOV), which the trial court denied.
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L.E. Myers now appeals, raising the following two assignments of error

for review.

ASSIGNMENT OF ERROR ONE

"The trial court erred in denying [l..E. Myers'] motion for
directed verdict and JNOV."

ASSIGNMENT OF ERROR TWO

"In the alternative, L.E. Myers was entitled to partial JNOV
on Hewitt's claim for future damages."

Standard of Review

We employ a de novo standard of review when reviewing a motion for

directed verdict and a JNOV because these motions present questions of law

and not factual issues. Nationwide Mut. Fire Ins. Co. u. Guman Bros. Farm, 73

Ohio St.3d 107, 108, 1995-Ohio-214, 652 N.E.2d 684; Grau u: Kleinschmidt

(1987), 31 Ohio St.3d 84, 90, 509 N.E.2d 399.

Directed Verdict and Judgment Notwithstandin¢ the Verdict

Civ.R. 50 sets forth the standard for granting a motion for a directed

verdict and a motion for JNOV:

"When a motion for directed verdict has been properly
made, and the trial court, after construing the evidence
most stron.gly in favor ofthe party againstwhomthe motion
is- directed, finds that upon any determinative issue
reasonable minds could come to but one conclusion upon
the evidence submitted and that conclusion is adverse to
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each party, the court shall sustain the motion and direct a
verdict for the moving party as to that issue. Id. at (A)(4).'

"Whether or not a motion to direct a verdict has been made
or overruled * * * a party may move to have the verdict and
any judgment entered thereon set aside and to have
judgment entered in accordance with his motion; or if a
verdict was not returned, such party, * * * may move for
judgment in accordance with his motion. A motion for a
new trial may be joined with this motion, or a new trial may
be prayed for in the alternative." Id. at (B).

In Posin v. A.B.C. Motor Court Hotel, Inc. (1976), 45 Ohio St_2d 271, 275,

344 N.E.2d 334, the Ohio Supreme Court stated:

"The test to be applied by a trial court in ruling on a motion
for judgment notwithstanding the verdict is the same test
to be applied on a motion for a directed verdict. The
evidence adduced at trial and the facts established by
admissions in the pleadings and in the record must be
construed most strongly in favor of the party against whom
the motion is made, and, where there is substantial
evidence to support his side of the case, upon which
reasonable minds may reach different conclusions, the
motion must be denied. Neither the weight of the evidence
nor the credibility of the witnesses is for the court's
determination in ruling upon either of the above motions.
McNees v. Cincinnati Street By. Co. (1949), 152 Ohio St. 269,

89 N.E.2d 138; Ayers v. Woodard (1957),166 Ohio St. 138, 140
N.E.2d 401; Civ.R. 50(A) and (B)."

4"ihe 'reasonable i',:do test of Civ.R. KQ(A)'ll/d) eallg z^pon the court only to

determine whether there exists any evidence of substantial probative value in support

of that party's claim." Ruta v. Breckenridge•Remy Co. (1982), 69 Ohio St.2d 66, 69, 430

N.E.2d 935, citing Hamden Lodge v. Ohio Fuel Gas Co. (1934), 127 Ohio St. 469, 189

N.E. 246.
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Emglover Intentional Tort Statute

R.C. 2745.01, the employer intentional tort statute, provides in pertinent

part:

"(A) In an action brought against an employer by an
employee * * * for damages resulting from an intentional
tort committed by the employer during the course, of
employment, the employer shall not be liable unless the
plaintiff proves that the employer conunitted the tortious
act with the intent to injure another or with the belief that
the injury was substantially certain to occur.

"(B) As used in this section, `substantially certain' means
that an employer acts with deliberate intent to cause an
employee to suffer an injury, a disease, a condition, or
death.

"(C) Deliberate removal by an employer of an equipment
safety guard or deliberate misrepresentation of a toxic or
hazardous substance creates a rebuttable presumptionthat
the removal or misrepresentation was committed with
intent to injure another if an injury or an occupational
disease or condition occurs as a direct result:'

L.E. Myers states that"[t}he sole liability issue in this appeal is whether

Hewitt presented sufficient evidence to trigger the rebuttable presumption of

intent to injure associated with the'[d}eliberate removal by an employer of an

equipment safety guard' where `an injury *** occurs as a direct result "'

However, L.E. Myers had the opportunity to present evidence to rebut this

presumption, but instead rested its case without presenting any witnesses.
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L.E. Myers argues the trial court erred when it found that

R.C. 2745.01(C) "`doesn't mean' that L.E. Myers is entitled to judgment as a

matter of law where `people in a supervisory capacity' instructed Hewitt `that

the use, of rubber gloves and sleeves was not necessary *^ on that morning."

L.E. Myers claims that the trial court's construction is inconsistent with the

plain text of the statute. L.E. Myers contends the phrase "equipment safety

guaril" applies to items that not only have as their object the safety of the

employee, but are also a part of a piece of equipment. As a result, ii<claims that

R.C. 2745-01(C) is limited to cases involving the deliberate removal of a safety

guard from equipment.

L.E. Myers further claims that its interpretation of R.C. 2745.01(C) is

supported by the Ohio Supreme Court's ruling in Fyffe v. Jeno's Inc. (1991), 59

Ohio St.3d 115, 570 N.E.2d 1108. In Fyffe, the court interpreted similar

language in former employer intentionaltort statute, R.C.4121.80(G)(1), which

provided that: "` [d]eliberate removal by the employer of an equipment safety

guard *** is evidence, the presumption of which may be rebutted, of an act

committed with the intent to injure another ***."' Id. at 119.5 The Fyffe court

stated that the "dehberate removal hy the employer of an eOUlpment safety

SR.C: 4121.80 was declared unconstitutional by the Ohio Supreme Court in

Brady v. S¢fety-Ifleen Corp. (1991), 61 Ohio St.3d 624, 576 N.E.2d 722.
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guard" means "that the employer has deHberately removed a safety guard from

equipment which employees are required to operate[.}" Id.

We note that the General Assembly has not provided a definition of

"equipment safety guard" or "deliberate removal" for the purposes of

R.C. 2745.01(C). L.E. Myers would have us construe R.C. 2745.01(C) in a way

that limits recovery to situations only where employees are injured while

working with equipment, such as a machine or press. We decline to do so.

Had.the General Assembly envisioned that the presumption would be

limited to injuries attributable to a "safety guard" that should have been

attached to machinery "which employees are required to operate," then such

terms would have been included in R.C. 2745.01(C). A reading reveals that

these terms are absent from the statute- If we accept L.E. Myers'

interpretation, then employees who, by the very nature oftheir profession, work

with equipment other than a machine or press would be barred from recovery

under R.C. 2745.01(C). Hewitt points out this court's recent decision in Houdeh

v. ThyssenKrupp Materials N.A., Inc., Cuyahoga App- No. 95399, 2011-Ohio-

1694, where we stated that the "employer tort has not been abolished, but

rather constraYned. i:Tilether an employer tort ncc,Lrs in the workplace depends

on the facts and circumstances of each case." Id. ¶11. For the following
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reasons, we find that there was substantial evidence that L.E. Myers

deliberately removed an equipment safety guard_

When interpreting a statute, "a court's paramount concern is the

legislative intent in enacting the statute. In determining legislative intent, the

court first looks to the language in the statute and the purpose to be

accomplished. Words used in a statute must be taken in their usual, normal,

or customary meaning. It is the duty of the court to give effect to the words

used and not to insert wards not used. Where the language of a statute is plain

and unambiguous and conveys a clear and definite meaning, there is no need

to apply rules of statutory interpretation." (Internal citations and quotations

omitted.) State ex rel. Richard a. Bd. of Trustees of the Police & Firemen's

Disability & Pension Fund, 69 Ohio St.3d 409, 411-412, 1994-Ohio-126, 632

N.E.2d 1292.

Furthermore, "[t]he presumption always is, that every word in a statute

is designed to have some effect, and hence the rule that, 'in putting a

construction upon any statute, every part shaII be regarded, and it shall be so

expounded, if practicable, as to give some effect to every part of it.' nrley V.

• _.^oealth v. Alger (Mass.1851),"'tirg ro'nm.oniur' 'i860`, 11 Ob . St.1'•3 7"Q, "`"^'3' l /

61 Mass. 53, 7 Cush. 53, 89. (Emphasis in original.) See, also, R.C. 1.47(B),
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which provides that: "[i}n enacting a statute, it is presumed that ***[t}he

entire statute is intended to be effective."

We find the recent interpretation ofthe phrases "deliberate removal" and

"equipment safety guard" by the Sixth District Court of appeals in Fickle v.

Conversion Technologies Intl., Inc., Williams App. No. WM-10-016, 2011-Ohio-

2960, instructive. In Fickle, the plaintiff was injured "when her left hand and

arm became caught in the pinch point of a roller at the rewind end of a Gravure

Line adhesive coating machine[, which is equipped with a`jog/continuous'

switch]." Id. at ¶2. The FS:ckle court relied on the plain and ordinary meaning

of the undefined terms in R.C. 2745.01(C) and found that:

"`[D]eliberate' as ixsed in the statute means "`characterized
by or resulting from careful and thorough consideration -
a deliberate decision.' [Forwerck v. Principle Business

Ents., Inc., Williams App. No. WD-10-040, 2011-Ohio-4891,
quoting Merriam-Webster's Collegiate Dictionary (10

Ed.1996) 305.

"`[R.]emove' is defined in Merriam-Webster's Collegiate
Dictionary (10 Ed.2000) 987 as `to move by lifting, pushing
aside, or taking away or off; also `to get rid of:
ELIMINATE: " Contrary to the assertions of [the employer],
however, this does not mean that a guard must `be taken off
of the eouipment and made unavailable for use for there to
be a rebuttable presumption of intent [to injurel.' Removai
of a safety guard does not require proof of physical
separation from the machine, but may include the act of
bypassing, disabling, or rendering inoperable.
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"Combining the above definitions, and considering the
context in which the phrase is used in the statute, we find

that `deliberate removal' for purposes of R.C. 2745.01(C)

means a considered decision to take away or off, disable,

bypass, or eliminate, or to render inoperable or unavailable

for use. Id: at ¶30-32 s

"With respect to `equipment safety guard,' ***[t]he General
Assembly has not manifested any intent to give `equipment
safety guard' or its component terms a technical meaning.
There is nothing in the statute or the case law that suggests
the General Assembly intended to incorporate any of the
various equipment-specific or industry-specific definitions
of guard appearing throughoutthe administrative or OSHA
regulations, or for any agency or regulatory measure to be
considered a definitional source. '

"In some cases, courts have given a technical meaning to an
undefined term where the statute regulates a specialized
industry or field of practice and the term has acquired a
technical or particular meaning in that industry or field.
See Hoffman v. State Med. Bd. of Ohio, 113 Ohio St.3d 376,

865 N.E.2d 1259, 2007-Ohio-2201, ¶26;.State u. Rentex, Inc.
(1977), 51 Ohio App.2d 57,365 N.E.2d 1274, paragraph one of
the syllabus. But R.C. 2745.01 is not regulatory in nature
and is not directed at the removal of an equipment safety
guard in any particular industry or from any particular
type of machine. Moreover, the term `guard' has not
acquired a particular meaning as a`barrier' under the

sIn footnote 2, the Fickle court noted "that R.C. 2745.01(C) does not require proof
that the e••,ploye-r removed an equinment safety guard with the intent to injure in
order for the presumption to arise. The whole point of division (C) is to presume the
injurious intent required under divisions (A) and (B). It would be quite anomalous to
interpret R.C. 2745.01(C) as requiring proof that the employer acted with the intent
to injure in order create a presumption that the employer acted with the intent to
injure. Such an interpretation would render division (C) a riullity."
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regulations. Depending on the type of equipment and
industry, acceptable methods of `guarding' under the
regulations include various devices and mechanisms that
do not constitute a physical barrier erected between the
employee and the danger, such as two-hand controls,
pull-back guards, hold-back guards, inch controls, and
^electronic eye safety circuits. See, e.g., Ohio Adm.Code
4123:1-5-11(E) aitd 4123:1-5-10(C); Section 1910.255(b)(4),
Title 29, C.F.R.

"InBishop a. Dayton (Feb. 5,1990), 2d Dist. No.11634, Grady,
J., concurring, explained that the principle of construing
undefined stattitory tern►s according to their generally
accepted meaning should be applied in defining "equipment
safety guard" under former R.C. 4121.80(G)(1) ***:

`The General Assembly has not provided a definition of
"equipment safety guard" as that termis used in the statute.
A review of the legislative history, staff notes, and .
Committee Reports, also fai2 [sic] to provide any guidance
or understanding.of the meaning of that term. Therefore, it
can only be defined according to the common
understanding of the meaning of the words used.'

`"Guard' is defined as `a protective or safety device; specif:
a device for protecting a machine part or the operator of a
machine.' Merriam-Webster's Collegiate Dictionary, supra,
at 516. `Safety' means 'the condition of being safe from
undergoing or causing hurt, injury, or loss: Id. at 1027; 365
N.E.2d 1274. And `equipment' is defined as `the implements
used in.an operation or aotivity: APPARATUS.' Id. at 392,

365 N.E.2d 1274:' Id. at ¶33-38.

The appellants in Fickle argued that the term equipment safety guard is

"`any device designed to prevent injury or to reduce the seriousness of injury."'

The court stated it agreed with appellants that a "safety guard" encompasses
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something more than an actual physical structure or barrier erected between

the employee and the danger, but did not agree with appellants' definition. Id.

The Fickle court concluded that "as used in R.C. 2745.01(C), an 'equipment

safety guard' would be commonly understood to mean a device that is designed

to shield the operator from exposure to or injury by a dangerous aspect of the

equipment." Id. at ¶43.

In applying its interpretation of deliberate removal of an equipment

safety guard to the facts! of the case, the Fickle court found that under

R.C. 2745.01(C), "[t]he jog control and emergency stop cable *** were not

designed to prevent an operator from encountering the pinch point on the rewind

roller and, therefore, are not equipment safety guards[.]" Id. at ¶44.

While we do not agree with the limitation the Fickle court placed on the

definitions to those devices that prevent the worker from physical contact with

the "danger zone" of the machine and its operation, we find the definitions

persuasive.

We note the Sixth District Court of Appeals examined another employer

intentional tort case under R.C. 2745.01(C) in McKinney v. CSP of Ohio, LLC,

Wood App. No. WD-10-070, 2011-Ohio-3116, and found that the appellant,

McKinney, established a rebuttable presumption that the employer removed an

equipment safety guard with the intent to injure. Id. at ¶28.
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InMcKinney, a coworker of McKinney's, with over 25 years of experience,

advised her supervisor that the machine press she was assigned to was not

working properly. The supervisor advised the coworker to continue working the

press and that he would call maintenance. However, maintenance never came

to check on the machine press. When her shift ended, the coworker forgot to tell

McKinney that the press was not working properly. McKinney, who recently

started working at CSP, was injured shortly after she began working on the

press. Relying on Forwerck and Kckle, the McKinney court stated that:

"It is undisputed that the press at issue was improperly

programmed at the time of [McKinney's] injury. It is also
undisputed that had the press been properly programmed,
certain safety devices would have been in place and
[McBinney] would not have been injured. To that end, we
agree with [1VfeKinney] that the improper programming
amounted tothe removaLof a safety device inthatthe result
was to render the T-stand button and the safety curtains

inoperable.

"Given the deposition testiinony in this case that a
supervisor was notified there was a prolslem with the press,
a complaint he either ignored or did not appreciate the
seriousness of, and, given the testimony that the workers
were told to keep running the press after the complaint, and
given the testimony from [the employer's] supervisor that
`none of the right people were present' to ensure that the
two safety measures were on press 5 the night of
[.njrcui,,,.ey'si accident, we find that [McKinney] has
established a rebuttable presuxnption that the removal was
committed with intent to injure." Id. at ¶27-28.
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Turning to the instant case, we find that the trial court properly denied

L.E. Myers' motion for directed verdict and motion for JNOV. Given the

definitions above, we find that the protective ruhber gloves and sleeves are

equipment safety guards under R.C. 2745.01(C). The protective rubber gloves

and sleeves are equipment designed to be a physical barrier, shielding the

operator from exposure to or injury by electrocution (the danger). By virtue of

Hewitt's profession, these are the equipment safety guards he has to protect

himself while working on energized lines.

Hewitt, a second-step apprentice, was injured after his supervisor

instructed him to work alone and unsupervised in the bucket, without his safety

equipment. Hewitt did not wear his equipment safety guards because Law told

him that he "shouldn't need no rubbers going up to work on the line." Hewitt

expressed his concern about working alone in the bucket, but Law assured him

that he would be okay. Cromity confirmed that he and crew foreman Dowdy

discussed that the weather was expected to be hot that day and made the

decision to instruct the apprentices not to wear their rubber gloves and sleeves

since the primary line was de-energized. As a result of this incident, L.E. Myers

`LPv.uinatcd three empl^`J.ee.°y Law, Dowdy, and Erman.

Moreover, according to ALBAT safety regulations, a second-step

apprentice lineman should not work with greater than 500 volts of electricity
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and should not work alone in a bucket. The energized line that Hewitt touched

carried approximately 7,200 volts. Eh1e testifiedthe work that Hewitt had been

assigned required him to wear his rubber gloves and sleeves, regardless of the

fact that he was working on de-energized lines because it was possible that the

lines could become energized. He acknowledged that working on primary lines

without rubber gloves "would be like committing suicide."

In addition, OSHA regulations require "[e]mployees working in areas

where there are potential electrical hazards shall be provided with, and shall

use, electrical protective equipment that is appropriate for the specific parts of

the body to be protected and for the work to be performed." 29 C.F.R.

1910.335(a)(1)(i).

Just as in MeKinney, in the instant case, L.E. Myers' actions cannot be

described as reckless. Rather, after thorough consideration, L.E. Myers'

supervisors made a deliberate decision to place Hewitt in close proximity to

energized wires without wearing protective rubber gloves or sleeves. Their

actions amounted to the deliberate removal of an equipment safety guard when

they instructed Hewitt, a second-step apprentice lineman, not to wear his

protPcl:ive gloves and sleeves and by sending him alone and unsupervised up

in the bucket to work with excessive amounts of electricity, despite the known

safety measures and risks.
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Finally, L.E. Myers had the opportunity to rebut the presumption in

R.C. 27.45.01(C), but instead chose not to present any witnesses. When a

rebuttable presumption exists, such presumption prevails until rebutted by

evidence to the contrary. See Biery v. Pennsylvania RR. Co. (1951), 156 Ohio

St. 75, 99 N.E.2d 895, paragraph two of the syllabus ("In an action based on

negligence, the presumption exists that each party was in the exercise of

ordinary care and such presumption prevails until rebutted by evidence to the

contrary). See, also, Ferrando v. Auto-Owners Mut. Ins. Co., 98 Ohio St.3d 186,

2002-Ohio-7217, 781 N.E.2d 927, ¶ 91(In cases where the insured breaches the

subrogation clause in an underinsured motorist policy, "a presumption of

prejudice to the insurer arises, which the insured party bears the burden of

presenting evidence to rebut"). Likewise, under R.C. 2745.01(C), a presumption

exists that the deliberate removal by an employer of an equipment safety guard

was committed with intent to injure another if an injury occurs as a direct

result. In the instant case, L.E. Myers failed to sustain its burden and present

evidence to the contrary. Thus, the trial court did not err when it denied L.E.

Myers' motion for directed verdict and motion for JNOV.

Accordingly, the first assignment of error is overruled.
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Future Damages

In the alternative, L.E. Myers argues in its second assignment of error

that the trial court erred when it denied its motion for JNOV with respect to

Hewitt's claim for future cTaamages. L.E. Myers argues the trial court erred

when it failed to sever and deduct from the $597,785 judgment those portions

of Hewitt's award that represented future economic ($283,500) and non-

economic ($15,000) loss. It further argues there was insufficient evidence as to

the permanency of Hewitt's injuries to send that issue to the jury. L.E. Myers

cites Day u. Gulley (1963), 175 Ohio St. 83, 191 N.E.2d 732, in support of its

argument.

In Day, theOhio Supreme Court reviewed the judgment in a personal

injury action and held that:

'°[Wjhere the plaintiffs injuries are subjective in character
and there is no expert medical evidence as to future pain,
suffering, permanency of injuries or lasting impairment of
health, it is prejudicial error for the trial court to charge
the jury in its general instructions that, `in determining the
amount ofdamages, the jury should consider the nature and
extent of the injuries, whether or not the injuries are in all
probability permanent or temporary only; the pain and
suffering plaintiff has endured and with reasonable
certainty will endure in the future.'" Id. at syllabus.

The Day court further stated:

"°[I]f the injury is of an objective nature (such as the loss of
an arm, leg, or other member) the jury may draw their
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conclusions as to future pain and suffering from that fact
alone (the permanency of such injury being obvious);
whereas there must be expert evidence as to future pain
and suffering or permanency where the injury is subjective
in character: " Id. at 86, quoting 115 A.L.R. 1149, 1150.

-3n Powell u. Montgomery (1971), 27 Ohio App.2d 112, 119, 272 N.E.2d

906, the Fourth District Court of Appeals interpreted the Day decision to mean

that "an injury is `objective' when, without more, it will provide an evidentiary

basis for a jury to conclude with reasonable certainty that future damages, such

as medical expenses will probably result." Id., citing Spargur v. Dayton Power

& Light Co. [1959], 109 Ohio App. 37, 163 N.E.2d 786; see, also,

Hammerschmidt a. Mignogna (1996),115 Ohio App.3d 276, 281-282, 685 N.E.2d

281 (where this court held "[a]n award of future damages is limited to damages

reasonably certain to occur from the injuries").

L.E. Myers contends the injury due to RSD was subjective in inature and

there was no expert medical testimony establishing that the pain experienced

by Hewitt was permanent in nature or would continue in the future. We

disagree.

In the instant case, Hewitt submitted evidence that RSD is an "objective"

Tloctor gev;n Trangle, M.D. (Dr. Trangle) testified that he is board

certified in internal, occupational, environmental, and preventative medicine.

The majority of his practice is focused on work-related injuries. We note that
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L.E. Myers initially retained Dr. Trangle to examine Hewitt, but later he

testified as an expert witness for Hewitt. He confirmed that the BWC allowed

claims for: secondary burns to the right forearm; axilla, thumb, and wrist, third

degree burns to the right hand and arm, right median nerve injury, major

depression, moderate posttraumatic stress disorder, and RSD.

Dr. Trangle examined Hewitt in September 2008. He testified that he

based his diagnosis on his examination of Hewitt and several medical criteria,

in conjunction with the 32 records and reports he reviewed for the evaluation,

which included injury reports, BWC records, medical records, psychological

records, occupational therapy records, and work ability reports.

Dr. Trangle testified that Hewitt had very dark, thick skin covering his

entire right arm, from his wrist to his underarm. The coloration of Hewitt's

skin resulted from the burn scarring. Dr. Trangle determined with an objective

degree of medical certainty that Hewitt suffers from RSD as a result of touching

the energized wire. He testified that RSD is caused by a break in the "feedback

loop" from the nerves at the injury to the spinal cord causing people to stop using

their extremity. Over time, people with RSD suffer from changes in skin color,

defmition, and elastieity, swelling, and atrophy. In addition, the victim can

suffer intractable pain, which "doesn't respond easily to medication or other

methods of treatment."
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Hewitt suffered injuries to his right hand, wrist, arm, and underarm in

the form of burn scarring and limited mobility, with the permanency of those

injuries being obvious. Furthermore, expert testimony from Dr. Trangle

established the objective nature of Hewitt's injurtes. Thus, Hewitt provided an

evidentiary basis for a jury to conclude with reasonable certainty that future

damages will probably result.

Based on the foregoing, we are unpersuaded that the trial court erred in

allowing Hewitt's claim for future damages to go to the jury and in refusing to

grant a JNOV on the issue of future damages.

Thus, the second assignment of error is overruled.

Adcordingly, judgment is affirmed.

It is ordered that appellee recover from appellants costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this

judgment into -execution.
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A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure-

"mo
MARY EI EEN KILBANE, ADMINISTRATIVE JUDGE

PATRICIA A. BLACKMON, J., and
FRANKD. CELEBREZZE, JR., J., CONCUR
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industrfal aecideNs and d'ueases. Such boari] sba11 have
fuit power and authorRy to bear and detetmioe
wh$tlier or net au ®Juqt dfsease or death resulted
fiecause of thb G7ure of the employer to comp[y with
anyspeuBlcfequirementfortheprotec6ottofthelives,
heattB or sakly nf empbyrs, enaated by the Ceneral
Assembly or in the fomt ot an oeder adopted'oysuch
board, aud-its dedsion sball be froa); and for the
purpose of such tuvmtigations and inquities it may
appoint taferees. When it is foupd, upou benrin dmt
an Injur), d'uease or death nesu(ted beeause of

g
,suob
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feifurebytheesrsp(oyer,suehamountassW be found MeotaldUmderzsonmpensableaadacaworlonenscompemsa-

tnbejsut,notgreaterthan9Rynorlmt6m8fleeo per t^ +^r.^AGR5th1.

oentumoft4esoariTnttmawmdestabTs6ed §sy
law,sltall ^ufeusPto)ectomamtaincomomn-lawwedmnfornegB_

be added 6y t6e board, tu the amsmnt ^'t6{lootnpen- ^ oo
A^ v'o'^®Soompenmtioo imonnce catsier.

spf(ou thst may be awnrdedon asmunt of such mpsry, pj& ta µ,mtxrs' compensation for Injurim suffesed altri
disease, or death, sms( paid in fike menaer as otLer ^n of omployment 19 ALR51h 245, 108
awardfiand, if smds wmpnnselio><is paid from the AiRSds L
atatefsmd,tlteptemfmnofsimh s6ailbe wodmen4oomisemHoo.usaofinedeal6ooksorf.ea0sesas

(ncreasedlnsndtatnmmt,coieringa periodoftime indepe¢denterideoce.l7ALR3d993.
a nmJ•be (ired, ac wi(J recoup the stete 6md in the wodmenS compeasLLon nd es bsmtthing eccluslve rOmaly
amonnt of sunh addUional awesd, *Ni6stnnding any for empl°yca in)ured by psodart manuGctmed; .sol$ or
and n1( other prnvftions in tLiseonslitn5an. d'aaibsded by emp(ayer. 9 AIA4th M.

- g@TI'qpB (Armrovdcd Norember 9, IBBe. To teLe eflur 1aw80view
I•eoosY t.lesU . . .As•yiavh+g mFer wodphms by eapanding emplqeK tert
Cross-Rd'ermoes m ltelated Sections ' fre6iBty under wurked Oom Uon mws. Feenetlr

Bureau ofWarkexf Wmpemabo4 RC 412L12 et'^q Matheny. 19 NoKyyLRev 457 1992).
Brpmditumslryhsu'osnfOtpsm^entiono^lndmdfalem'dessU Availabifity of common law remedfes for nonmmpaosabte

and disemes, RC 4 4121.37. ^padoml dBeesef, Cssmote. 5 OSLJ 436 (I989).
Order tn cussoct violation, impositlon ofncivR penalty'(ry' B Lipv.CiacuweMilacmnChom(cals,toe. (690S2d

(ndushieloommission on empby0r to rodeim for addi- 6p6 (1882)1: mme ®Irness for Ohio wm'kers and mme

1 fional nwasd, RC § 4121.47. nnmAeinly for OLio msployers. Note. 15'1'oledoLRev
StaB: hearme 0&Oms' jurisdittion m mrtein suattess. RC 403 (1983).

§ 4121.35. Btaukenship v. (,5n1i MBaemn Ckamiczl co.: wnskm:' com-
worimrf compn^tlon, RC § 4123AIet^. perot:on avd tlse WentMnil tmC a nex dUeWon for

Peld coinpeusstion do$ned, RC § 4129 Oh1o. Cese noln.12 CapltaNLRev 9%/ (1982).
PubBctimd;private.fund; eoahibu9o^ dbb^aaemenU, BC " BikVv. SaBsty-Kleen Cmp-: intentiaml mrt eetlom ia amk-

§ 4123.30. ...... peesetlonoases-1rtclrMarnmmonlawcaum
Olsto Admidsnatiw Code of ae8on. Note. 19 NoKyl.Bev.545 (1902).

Brady v. SnfotyKlean Corp: 9ppiog Oblo's kvrkesi mmpea-
Rmeao of wodmsa' rompesvatiun. OWCHc OAC ch: 4123-1 setion scale in favar of the employea. Case comment. 54

et seq. OSLJ S37 (1993).
laduslrlal 0ommisston OWCH: OAO r5. 4121-1 et mq. 7ye w6pomaL9By of a pLysirat io)ury as a resu)t of sral"

Divulon of safety and lsygimm.OAC ds. 4121:14 et seq. s"mole, In oskers' oompometion - the dadc agaz in
Ohio. Cwok: C. But(er. 13 Cap9alOLRev 1(1983).

Test lllsasssion Tfie uonriGtotinaeBty of uR s¢t6ug collateral beue6ts andar
Backgsouud of t6u occupational diseam ststme. Ohfu Werk- Ok10 Revued Code seetion 2317A5. Nom 53 OS1.J 587

ws' Comp, 18.1
' . UavthbeneBU.OMoWorkera'Coinp.§EL3 1heionubBngtoar̂erofacehitecmmllmmmdty:mulaBUOmd

DeSnitim of Nfevtionel tost Obio Worlced Cemp. § 6.28 espanuon of the BablGty to third partles. Note.45 OSLJ

Fvvclions of the agendes. 6 Oldo Civ. PP. 4 316.02 217 (1984):
Oeneraây.OLEnWorkers'Cosnp.41.I In)usysuffcredasaresultufviolationolhoursofleborsmnM,
[awful reqei[emnnt rxcepBOO: Ohb Workers' Comp. CarOnotn. 7 OBar (Nu.61) 719,1 OSLJ 144 (19P5) •

§ 13.1 Inten6ona1t4rU in the worlqslem- purtlsm emsnu of Ihe
1913 onmpulwry compensaGon law. Ohto Workers' Comp. workers compeasalion act erdusive remedy bw' od^
§ 211 acfions - B1ankOnship v. Clndnoeti MBamon Cb

Operation of oompeusa9on s4dstes. Ohio Woskers' Comp. cals, Ioc. N.M. 10 NoKyLRev 355 (1883)
ei-

§ 1.8 ° Îhe eedn for w4ikers! wmpensatbn refurm m Ohin^ Stca.
ProdvOK BabBity defemes; employet<mpEq^ee relationsMps. tinn of inJmy: Szy°n?nslo v. Halle's Deparlmo

prud. Lia6. § 17.12 Note.31 C1evStLRev 145 (1982).
RuksoftheadmmUtrWiveagencim.OhloWorkers'Comp. qiseOhiuOompeosellonayetem.jemosLYoung.l®OSI.Jtffi
§ 3.11 (1956). ^ f u^ntMm( mseSources oCpsocedma( authority for adaduiahe6ve egm^tles. 6 Obiu's attempt tu dswmvosst the concept of
Oldn Ci¢ Yrae. 1310.03 eoadment of Revised Coda Sertion 412180: COmmm

State insm'ence fOnd. Ohio Workers' Comp. 414-1 t6 CapimlULRer279 (1986). y

Workers oompeusatioo. 3 Olsio (,7v. I4ar: 4 144C.01 OB1os 'P.mp(oymnnt intedlnoal tOrC: e wurkms' mmpeo"; y,

tionemoption,ortheaeafiondanenWalY°0"'^
Rernnrrh Ahls actionT Nate. 44 49evStLRev 381(1996).

werlere compenratti0m ohio'shstsFordOnoompamfivnnegLg(ma?-R°''S^,
O•Jur3d:Bus & Occ 4 21; Death 4 29; Cev Tort fiah Seetfnn 238185?9. Jepsey A. ffoo°emuth'

9 Ohio N^ "

_^411' (Comp§§4,5.7,19,33,38,103, Rez$§B9;PobF§68;workeFS
215, 219, %9, 373-375 - Safely. reqnUemenU of the inttusUiel oommt°ioI

._n.t V.. T. d6 83, $73, fi32, 769 Worlm^ C 11ove,Y.23 OBar (N021) 401(L959).r•
wodmreuY cmnprose"'"`t oAm`Jry^µ' - m x neuSome com

; $§ 10.% ' • ' Doon,11y 15 OBar (Ne14)183 (1942)-
ALg "'- - State m raL Bersyv.lndovtdal Comnu'd^'lm^

pt ofth0 abr^^Bpl^e speriBdty, serp,§em0at In
gmptoyer's tost Ba6Bity to wmker fo* cOmoBng work

6 77R ssma cvideveo te'st Note 13 CajdU(Ufhenatd ornahma m extent of i4u9: 0Ai,R4t
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Chapter 2745: EMPLOYMENT INTENTIONAL TORT

2745 .01 Liabilitv of employer for intentional tort - intent to iniure

reauired - excentions.

(A) In an actionbrought against an employer by an employee, or by the dependent survivors of a
deceased employee, for damages resulting from an intentional tort committed by the employer during
the course of employment, the employer shall not be liable unless the plaintiff proves that the
employer committed the tortious act with the intent to injure another or with the belief that the injury

was substantially certain to occur.

(B) As used in this section, "substantially certain" means that an employer acts with deliberate intent

to cause an employee to suffer an injury, a disease, a condition, or death.

(C) Deliberate removal by an employer of an equipment safety guard. or deliberate misrepresentation

of a toxic or hazardous substance creates a rebuttable presumption that the removal or
misrepresentation was committed with intent to injure another if an injury or an occupational disease

or condition occurs as a direct result.

(D) This section does not -apply to claims arising during the course of employment involving

discrimination, civil rights, retaliation, harassment in violation of Chapter4112. of the Revised Code,
Intentional infliction of emotional distress not compensable under Chapters 4121. and 4123. of the

Revised.Code, contract, promissory estoppel, or defamation.

Effective Date: 04-07-2005

5/3/2012
http://codes.ohio.gov/orc/2745
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payer bas.talrw adeduc[ion for fedeml ineomc 1ax purpoacs as
teporlable on the taxpaya's form 2106, and agaimt which a likc
dcduction 1ms not bcen allowed by tbe murdcipal eorpora taxable
muniupal corporation sba0-deduct from ehe taxpaya'
incume ae amount equat to the deduction stnwa on aneh focm
aEovnbk against saeh ima'me, m tho cxtrat not otherwiee so

_nBuwad m a deducWn by the muniaipal eorpontion. In tho wae of
a taxpaywwhobas a uet ptufit from a busintss or pmftssion that is
opuated az a sale prupnetorshrp, m municipal cnrPOmtim may tnx
o[use ac tje base for aetermining the amount of the net pmFlt that
shaB be consideted as having a taxabk sitm in the municipal
corporation, a greater ansuunt thnn the net profit reported by the
mxpayer on schedule C 61ed in refereace to the year in+(unction as
taxable income trom such saie proprietorsldp, except as otherwise

specifically ImMed by ordinaus° ot regulation

Nomunicipal curpomtion shaB lax tire ANY OF THE FOL-

LOWB4G:
(A) THH militaty paY ot allowances of inembe+s of the armed

forcet of the United Smlc;eHbai

(a) THE income of religfous, fraternal, charimbk, scientifim
litaary, or educational institu6oas tn the extentrhat soeh income is
derivedfrom tax exempt real estata, tsx exempt mogiblaor, intangi-

bla property or tax exempt activitiesi
(C) INTANGIBLE INCOME.
Nothing in this section or seetion 718.02 of the Revised Code,

shtll authorize the lovy of any tax on income which a municipal
corpmation is not authorittd to levy onder cxisting laws or shaB
require a manicipat corporation ro a{tuw a deductinn frms taxable
inaome for losses incurred from a mie propdetorrhip or partnership-

SECTION 2. T7rat existiog wotions 133.4 709.16, mmd 718.01

- oC t6e Revised C.,ude are hereby repealed.

SECfION 3. Notwithstanding scqinn 716.01 of the Ilevised
. Coda, as ampnded by this act, a municipal enrporatin that was

permiRedby vGtue of its locai ordinances to tax any typa d' immn-
gible laoomc on or before April I, 1986, ruap oonWUe to tac such
iatangitile income reaived by a taxpayer tbraugh 1988, m in the
case of a taxpayrr whose municipal imome sax liability is bascd on
a fiscal year, iamn6iblo income received througb lbe texpayer's
facnl ycar sndingin 1988.

SECI'ION 4. Notwithstanding any provhim, of Chaptet33. of
tho I(evfsod Code to the cuotrary, on and afkr the effemive date of
this act and until January 1, 1987, if bonds aod aotos issued under
Chapter 133, of t6e Revised Code are rejected by tha of(oers

mentioned in section 133.34 of the Revised Code, then those bonds
and notoa may be sold atprivare sale for nm fess than ninety-sconn
per ant of tbeir face vnlue with accrued interest.

SECIION S. If any provision of this aot or the app8cation of
any provision of tbis aet to any person is declared invalid by a eourt
of th-s state, tho invalidity dors aot afffect othcr provBium ot this

act, or app)icatiom of other pmvfsions of tlus ac1,lLat can be given
effect without the invalid provision or application, and tu this end

1he proriaom are sevanble.

. SECffON 6. This act is hereby dectarrd to be an emergency
mcanne necasary fm thc immediate preservation of the publie

peea, bealth, and safety. The reas,rn fnr such M^ssity r?-- •.n the
fact that immediate action is requirrA in order to praveat the
protiferatioo of taxation of immuibie income by munidpalities and
to pernut po8tieal subdivisionc to take advantagc of eucrem eco-
nomic conditions and issuc boads prior to the effrctive date of tax
proposals currently pending bafore Congress that may adversdy

affea cueh bonds. TLcrefore, this act ahaR go into innnediate

eHect.
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Act Effective Date: 8-22-86
Date Passed: 5-15-86

Dale Approved by Govcrnor. 5-23-86
Date lydod: 5-23-26

P'do Numbu: 213
Chief Sponxoe FINAN

Garuraf and Pomrmart Natore: Per the Director of the Obio

Lcg'shtive Service Commissiaq this AcPs section numbeimg of
law of a geveral and permanent nstare is complAe and in oonform-
ity with the RevLmd Coda. '

Edetor's Nota An LSC Analysis is printed at the end cf this

-bill.

To ammd Sections 126J0, 4121.02, 4121.30, 412t.32,
4121135, 4121.38, 4121.40. 4121.63,4121.67,
4121.69, 4123.01, 4123.28, 4123.29, 4123.34, '.
4123.343, 4123.35, 4123.411. 4123.413,4123.414,
4123.512, 4123.515, 4123.516. 4123.519, 4123.34,
4123.56. 4123.57,4123.53, 4123.62, 4123.653,
4123.66, 4123.68, 4123.74, uud 4f23.80 and to euaet
sections 4121-47,4121.48; 4121.70, 4121.80;
4123.351, aad 4123.352 of the Revised C.odc m
autliorize employees to bring intentional tort soits
egainst empbyers under certain caamstanees, to
esmblishanInttationalTortFaodtopaYdemagrsto
empbyees fnr 9nattnlnd tortaafemployea, m revise ..
tho defmiYwn of"injmy' for thepurposea of w9rlcers
cumpeasatfo4 to chengc the cirwnutnnoas ander
which a disabled employee remains cnfdN to tem'

porary, total eompeneetion if theemploqer offas the
emptoyte work, to repiau temporarY, Partial com-
penmtion w8h anotha fnrm of compensation, to
resisn the crite:riafor sel6insarers.toestabBsh a
sumty bond program for self=imarers. to increaso the
leveb of certain typo of oampensntion payments m
employeea; and m mskeother admiuiekative cbanges
in the wuiketi contponsatwn prog®m.

ge it enacsed by the Gene+af Asrembly nf tke Stnte of Obitr

SECTION 1. That sections 126.30, 412t02, 4121.30, 4t21.32<

4121.35, 4121.38, 0 21.40,
J/3'^t23`

4 1 21-69, 4123-01,
b123 A11,4123.29, 4123.29, 41233

4123.413, 4123.414 4123.512, 4123-513, 4123.51,6, 4123.519.
4123.54, 4123.56, 412357, 4123.58.4123.62. 4123.651, 4123.66.
4123.68, 4123.74, and 4123.80 be aowvdod and seations 4121A7,

4121.48, 4121.70, 412t.80, 4123.35t, aed 4123.352 of the Revised
Code be enzcted m read as foltows: ,

126.30 Stete agcacies to pay hiterest oa past-dua obB-
gations: cnnditiens; payment dste fw iavoitxs sOhmttted to
workers' cumP^tion hrmwry defective invotcen;, reporfs

(Rtf, 8_22-861
(A) Any state ageney tbat putcluses, leases, or otlterwise

acquira any Wai3>'nenS nmteria4s, &oodS supplies, or servicas from
any person and fails m mahc payment far the equipment, materrals,
goods, supplies, or services by the required paYmeat date shall pay
an iutaest charge to the pers9n in aceordanu rvith division (E) of
this section. Except ns ntherwise provided in division (B), (C), or
(D) of this seetion, the «quirrd paymad daw shall be the date on

June 1986
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which payntent is due undcr the terms of a written agreement
between the state agency and the persun or, if a specific payment
date isnot established by such a written agreement. the requiced
payment date shall be tbirty days after the state agency reoeivcs a
proper invdce for the amount of the payment due.

(B)If theinvoice submittedto the etate ageaelr contains a
defe<t or impropriety, the agency shali aad wrHten notifrratinn to
the personwiWluEftCen days after receipt of the invuioe. The
notiEe shaUeunmin a description of the defem br impiopriety and
nny sddit®nal informatina necessary to correcl thedcfeet or impao-
priety. Iftheageney sends such written notifrcation to the person,
tbc roqubod payment date shall be thirty days after the state
agency receiver a propcr invoice.

(C) In applying this sex!imr to elaims submitted to the depart-
tnont of human servioes by pmviders of equipment, msteriels,
goods, supplies, or services, the reqoired paymeut dat<shhaU be the
dataoawhich paymant is due nnddr the termr of a written agreo-
mcnt between the department aod the pravider. If a specifm pay-
ment date isnot rstabEshtd by a written agreement, the required
payment datc shaH be thirty days aftec the department receives a
propcr cfaim. If the department dotermihea that the claim is
improperly executed or that additional evidence of the validity of
the claim is required, the department sha11 notify the elaimant in
writing or by telephone within Bftceo days after receipt of the
cfaim, except that during the period begirming on July i, 1985, and
eading un December 31, 1983; the department rhaU notify the
daitnant in writing or by telcPIKne within thirty days aRer receipt
of the clsim- Thc notice s1taB state that the cleim is improperly
eaccuted snd needs caireation or that additioual information is
nexssary to establish the validrty of the cl8im. If the depariment
mekessuchnotiCrcatton to the pmvider, the required payment date
sheB be thirty days after the department receives the oocretted
claim ur sueh addBional information ns may be nece5sary tu esteb-
lish tlie vaUdity of the claim.

IN
APPLYING THIS SECTION TO INVOICES SUBMFITBD TO
THE BURBAU OF WORKERS' COMPENSATION FOR
EQUH'MENT, MATERIAIS, GOODS, SUPPLIES, OR SER-
VICES..PROVIDED TO EMPLOYEES IN CONNECTION
WITHAN EMPLOYEE'S CLAIM AGAINST THE STATE
INSURANCE FUND,-THE PUBLIC WORK-RELIEF
EMPLOYEES' COMPENSATION FUND, THE COAL-
WORKERS PNEUMOCONIOSIS FUND, OR THE MARI E
INDUSiRY FUND AS COMPENSATION FOR INJUR ^
OR OCCUPATIONAL DISEASEPURSUANT TO CHAPTER
4123:; 4127., OR 4131. OF THE REVISED CODE. THE
REQUIRED PAYMENT DATE SHALL BE THE DATB ON
WHICH PAYMENT IS DUE UNDER THE TERMS OF A
WRtT'TEN AGREEMENT BETWEEN THE BUREAU AND
THE PROVIDER. IF A SPECIFIC PAYMENT DATE IS NOT
ESTABLISHED BY A WRITTEN AGREEMENT, THE
RBQUIRED PAYMENT DATE SHALL BE THIRTY DAYS
AFTER THE BUREAU RECEIVES A PROPER INVOICE
FOR THE AMOUNT OF THE PAYMENT DUE OR THIRTY
DAYS AFIER THE FINAL ADJUDICATION ALLOWING
PAYMENT OF AN AWARD TO THE EMPLOYBQ WHICH-
EVERIS LATER. NOTHH4G IN THIS SECf1ON SHALL
SUPERSEDE ANY FASTER TIMETABLE FOR PAYMENTS
TO HEALTH CARE PROVIDERS CONTAINED IN SEC-
TIONS 4121.44, 41Z3.513, 4123.514. AND 4123-515 OF THE
REV ISED CODE.

FOR PURPOSES OF THIS DIVISION, A "PROPER
INVOICE' INCLUDES THE CLAIMANTS NAMB, CLAIM
NUMBER AND DATE OF INJURY, EMPLOYER'S NAME,
THE-PROVIDER'S NAME AND ADDRESS, THE PRO-
VIDER'S ASSIGNED PAYEE NUMBER, A DESCRiPfION
OF THE EQUIPMENT. MATERIALS. GOODS, SUPPLIES,

OR SERVIChS PROVIDED BY THE PROVIDER TO THE
'CLABdANT, THE DATE PROVIDED, AND THE AMOUNT
OF THE CHARGE. IF MORE THAN ONE ITEM OF EQUIP-
MENT. MATERIALS, GOODS, SUPPLIFS,OR SERVICES IS
LISTED BY A PROVIDER ON A SINGLE APPLKATION
FOR PAYMENT, EACH fIEM SHALL BE CONSIDERED
SEPARATELY IN DETERMINING IF 1T IS A PROPER
INVOICE.

IF PRIOR TO A FINAL ADJUDICATION THE BUREAU
DETERMINES THAT THE INVOICE CONTAINS A
DEFECT, THE BUREAU SHALL NOTIFY THE PROVIDER
IN WRI7RIG AT LEAST F7FTEEN DAYS PRIOR TO WHAT
WOULD BE THB REQUIRED PAYMENT DATE IF THB
INVOICE DID NOT CONTADi A DEFECI. THE NOTICE
SHALLCONTAIN A DESCRIPTION OF THE DEFBCF AND
ANY ADDITIONAL INFORMATION NECESSARY TO
CORRECT THE DEFECT. IF THE BUREAU SENDS A
NOTiFICATION TO THE PROVIDER, THE REQUIRED
PAYMENT DATE SHALL BE REDETERMINED IN
ACCORDANCE WITH THIS DIVISION AFTER THE
BUREAU RBCEIVIIS A PROPER INVOICE.

FOR PURPOSES OF T141S DIVISION, "PiNAL ADJUDI-
CATION" MEANS THE LATER OF THE DATE OF THE
DECIS7ON OR OTHER ACTION BY THB BUREAU, THE
INDUSTRIAL COMMISSION, OR A COURT ALLOWING
PAYMBNT OF THE AWARD TO THE EMPLOYEE FROM
WHICH THERE IS NO FURTHER RIGHT TO RECONSID-
ERATION OR APPEAL THAT WOULD REQUIRE THE
BUREAU TO WITHHOLD COMPENSATION AND BENR-
FITS, OR THE DATE ON WHICH THE RIGHTS TO
RECONSIDERATION OR APPEAL HAVE EXPIRED WITH-
OUT AN APPLICATION THEREFOR HAVING BEEN
FILED OR, IF IATER. THE DATE ON WHICH AN APPLI-
CATION FOR RECONSIDERATION OR APPBAI. IS WITH-
DBAWN. IF AFTER FINAL ADJUDICATION, THE
ADMINISTRATOR OF THE BUREAU OF WORKERS'
COMPENSATION OR THE INDUSTRIAL COMMISSION
MAKES A MODIFICATION WffH RESPECT TO FORMER,
FINDINGS OR ORDERS, PURSUANT TO CHAPTBR 4123.,
4127:, OR 4131. OF THE REVISED CODE OR PURSUANT
TO COURT ORDER,THE ADJUDICATION pROCESS
SIiALL NO LONGER BE CONSIDERED FINAL FOR PUR-
POSES OF DETERMINING THE REQUH[ED PAYMBNT
DATE FOR INVOICES FO0. EQUIPMENT. MATERIALS,
GOODS, SUPPLIES, OR SERVICES PROVIDED AFTER
THE DATE OF THE MODIFICATION WHEN THE PROPRI-
ETY OF THE INVOICES IS AFFECTED BY THE MODIFI-
CATION.

(B) The intuest charge on amounts due shall be paid to the
pcrsou fm the period beginning on the day after the required pay-
ment date and eading ur. the day that payment of tho amount due is
made, except that during the peciod bc&nning an July 1, 1985, and
ending on June 30,1996, the interest charge on amoums due shall
be paid m the person for the period beginning an the sixteenth day
after the requved paymcnt date and ending on the day that pay-
ment of the smount due is made. The amount of the interest charge
that remains unpaid at the end of any thirty-day period after the
required paymem date shaU be added to the prmeipdbegimdugart

^ ^-- prrncipal amaunt of the debt and tLereafterohaff
tbe interest charge shafi accrue on the principal atnmmt of the debt
pius lhe added intorest charge- The interest charge shalf be at the
rate prr cahadar month that equzts one-tweBth of the rate per
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aanum prescri6ed by sectiua 5703.47 of the Revised Code far the
erelmtdsr year that includes thc manth for which the interest charge
awcrucs.

(F) No appropriatiom shaE be made for the payuunt of any
interect charges requircd by this acction. AaY atate agcaey required
topay interest cbarges under this section shaB make the payments
frommmeys avalable fm the adminislration of ageney programs.

If a state agency pays intcrest chargcs undcr this section, but
determines that aE ar part of the interest chargesshouldhave heen
paidtiy anotber state agency, the smla agenty that paid the interest
ehargesmay requcst the attomg geneml to determine the amaunt
ofthc interest chargea that each state ageney should 6ave paid
undeithissedion: If the atlotncy geneexl determines that the state
ageaey that Daid the intereat chargee should have paid none or only
a part of.the interest charges, the attorney general ahall amify the
state agency that paid the interest'aiarges, eny othm state ageucy

that should have paid all m part of the interesl charges, and the

directur of budget and management af fm HIS decision, sta6ng the
amount af interest cbarges that each state agency shouWhave paid.

The director shaB trnnsfer from the appropriate funds of nny other

state ageney thatshauld have paid a8or part of the interast charges
to lbe appropriate funds of Ihc state ageac]• that paid the interest
charges an amount necessary to imp(crnent the attomey gencral's

deasion.
(G) Not later than forty-five days a0er the asd of each Escal

year,each state agrney shaR fde with the diredor of 6udget and
managemmnt a detm-[ed repnrt cunaming the imuest eharga the

agency paid under this scctian dating the proviom Gecal year- llw
reportshall inelude the number, arttounm, aud frequency of fntmaa
chargcs the agency incurred during the prcvious fiscal year and the

rtawns why the interest charges werenot avoided by payment prior
to thc required payment date. The director shaB compile a sum-
mnry of all the reporlssubmitted under-thk division and shull
submit a cupy of the cummary to the president and minority leadar
of tho scaate and to thc speaker and minority Icadcr of the house of
represenmtivee no lator than the thirtieth day of S<ptember ofeach

4121.02Catrtpnsiflon of induslrlal commisslaa; terms

of office (Eff. 8-22-H61

The industrial commusionshag becompmed of ftve merobers ta
be appoinled by the govemor with the advice and content of'thc
senstc- persoosruappatinted shaB be individuals possesaing a rrcog-
aized espcrtise in thc 6e8) of workers' compensation. Tcums of
office shall be for six years, mmmmcing on the Drst dayof Ju1y
andend-usgan the Osirticth day of June. Fach member shall hold
ofEce from the data of hu appolntmem uut6 the end of the tccm for
which he was appninted. Any ntember appointcd to fill a vacancy
occurring grim to the expimtion of the term for whicb his prodeces-
sorwes appointed shell hold omce for Ore rcmainder of such term-
Any;mcmbcr shaB continue in affioo snbscqucnt m thc expiralton
datc oF h(s term untB his suecessor takes office, or nmB ath period of

-sisly daya isas elapsed, whic6ever oocurs GrsL Two of e eppoin
tees to thc commission sAall 6e pcrsans who, an aceuunt of thur
pmions vocation, employntent, or affiliatiom, wn be classed as
represeatatiws of employus, and two of soch appomters ahall be
persons who, on aacount of t6dr pterious vacadon, cmploymcn6 or
afEfiafiavs ca6 be classed as representatives ot emptayeas- One of
the appoinuws shall he a person who, on acuount af his previous
vocalion, cruplaymant; ar affdialiun can 6n classed as a rePre.%eata-
tlve af the pubGe. Nnl more than t6rec of the membors uf thc
conunission shalt belong ta .^: he affipat^d wi'-h rh-e same po8tual
party.

The governm shall not appoint any persoa to snore tlnn two fuH
terrrt of office on the eornmiuion. This restriction daes not prevent
the governor frorn appointing a persoa tu fdl a vacancy wuscd by
the death, resignation; or removal oF a commission member and
also appointing that pcrsun twice to fuH tcrms on the eotnmission,
or from appoiming a peraan Pteviausly appointed m fdl less than a
full term twice m full terms on the commission- A EXCEPT FOR

THE PUBLIC MEMBEIt'S TENURE AS A MEMBER OF
THE SELF-INSURING EMPLOYER'S EVALUATION
BOARD, A member of the indurtrial aommission shaB hoW no
other public olTtce and shall devme his fuB time to his dutiea as a
mem6e[ of the cummission.

4121.30 Adoption, PmOcation, and propossl of rules
(Eff. 8-22-g6)

(A) All mles govcraing the opemamg procedure of the burcau
of workera' cumpensation, regional bnards of rovicw, and the indus-
trial mmmiseian shalt be adopted pursvaat to Chapter 119. of the
Rcvised Cede, ezorpt that determinatim of the burcau, district
hearingofBcas, a regional boardof review, a ataff hearingoffioer,
or thc commission, with tespect eo an individaal cmplayee's claim
to pxrticipate in thc stam imumnce fund-are guverned only by
Cbapter 4123. oF the Revised Code.

THE BUREAU AND (IOMMISSION SHALL PROCEED
JOINTLY, PURSUANT TO CHAPTER 119. OF THE
REVISEDCODE, INCLUDING A JOINT HEARING, TO
ADOPT JOINT RULpS GOVERNINO THE OPERATING
PROCEDUItES OF THE BUREAU, RBGIONAL BOARI)S OF
REVfEW, AND COMM1S.Sf^ON. THE BUREAU IS ItF.BPON-
SIBLE FOR THE PUBLICATION OF17fE JOINT RULES IN
A SINGLE PUBLICATION.

(B) Upon aubmission to the bureau or the industrial oomniission
of a petition containing not lesx than fiftems hundred signatures of
adult raidents of the state, any individual may propose a rule for
adoptfon, smendment, or rescia.sion by the bureau or tho commu-
sion. 1f, upon investigation, the burenu or commission is satisfred
that the sigeaturea upon the pe4[ion are valid, it shall proceed,
purwant to Chapter 119. ofthe Revised Codq tu consider adap-
iwu, amendment, or reseission of the rule.

(C) The bur<au and commission ehall mako available in a
flmely maneer and at cat copfes of all rnka currently In force and
foethat pmpoec shag maintain a mailing list of all persons request-
ingcupfeseftherufw.

4121.32 Operating manuals (RYf, 0-22-861 .
(A) The mtm oovering operating procedure and eriteria fot

decision-msling thel the administratar of the bureau of workers'
cumpensatimi and the industrial eammlufon ara requiredto adopt
pursuant to section 4121.31 of the Revised (5idc slmll be supple-
mcntcd with operating asanuals selting forth the proeedural steps in
deta0for Performing each of the assigaed tasks of eaeh acctian of
the bureau and commission. No employea tnaY doviale from man-
nal proccdures without authorization or the senion chief. Mnnuals
shall set fonh the procedure for assignmeat and transfer of claims
within sections, and shaB requhe the hnpattial, random assignment
of claims m a.s to prcvent speclal hand8ng or undue inRuenca on
claims handling and elainss decision-making.

(8)Manualas shaB,be designed to provide perfmmance objoe,
tivea, and may require employees to record SufTwient dam lo rea-
sonably mnsure the effwieney of functions in aB sections. Tho
divisioa of resesrch and statistics shall perfarm periodic cost effec-
tivenrss analyses which shall bc made available to the general
assmnbly, the governor, and to the public during nurmal working
hams.

(C) Under the oretall policy diration of the comndssion, the
bureau and cotnmission each shall develop, adopt, and use a policy
manual setting forth the guidelinas and hases for derision-making ,
for any decision which is the rmpomibility of the bureeu, d'utrim
hcaringolficers, regional buards of reviaw, staff hearing ofEcets. or
tha eummission. Guidelinrs sball be set forth in tke policy menual
by the bureau and commission to the extent of their respective
jurisdicfions for deciding at least the following specific matters:

(t) Reasonable medicatrhsrgcs;
(2) Reasonable dmg charges;
(3) Rensonable hospital eharges; .
(4) Reasona6le nursing charges;
(5) Reasonable ambulance services;
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(6) Relatioushipof drugs to in)ury;
(7) Awarding lump sum edvancea fm creditors;
(8) Awarding lump sum advancec fm attorney fees;
(9) Ylarieg a olaimant into rehabililation;
(10) Tramferring costs of a claim fmm unpioycr costa to the

statutnry, aarplus fund pursuaat m seclion 4123.343 of the Revhed

Code;
(11) UrBeatinn of physioian specialist reportx
(12) Detamining percenmge of permanent pnrtial disabilRy,

tempoiecypartial d-pability, temporary total disabtTtty, ^lations of
apxnt'm safety requimments, award under division (Fa(8)ot section
4123.57 of thc Rev'xd Cadc. and permenrnt tatel d'uability-

(D)With respxt to aoy dqmmiaation of disability under
(^aptu 4123. of the Rovised Code, when the physicina makes a

. Aeteimnmtiaa based upmi statements ur infarmatinn fmnishod by
the elainmat or upou subjective evidence, be sbaB clearfy indicate
this fact in his report.

(E) The buceais and commission shnB make cupies of ali ttmnu-
als evaBable to intmeatcd partics at orAt.

4121.35 StaH fteariug ofEcers, bendngei petition for
araosfer, chie[ heating officer [Eff. g-27f861

(A) The industriel emumissmn may appoint staff hearing
offrcers to ennsida and decide on behalf of the commission eli
rpatters over which the oommiasion has jmisdictimi. AB staff hear-
ing offinnrs shall be fu)I-titne employees of the oommission nnd be
admitted to the pmdice of law.or posaess priw ezpuicnce and
trainiag suffidart to make them knowledgeable in wmken' -
penvatfon law and Practice. Staff hearing officars aha0 not engage
in any uthar aetivhy that interferrs with theit fuR-timc employment
by the eommitsion duriag nurmal working hours.

(B) Stdt hearing offn:ers of the wmndasion may henr and
decido the folbwing matters:

(1) App&agom for permnuent. mtal diaahilily awards purau-
ant to semton 4123.53 of the Revual Codc;

'(2) Lamp sum awards pursusnt to section 4123.64 of the
Revised Code;

(3) Fioal uttlemnis pursuant to section 412365 of the Revised
Codc

(4) Appliwtiom for additional awards for violation of a spedfie
sefety ruleofthe commission pursuant to Section 35 of Article II of
theOh_inCpastitotioa;

(5) Appl;<ations for rcconsiduatiou pursnant m division (B)(A)
of section 4123.57 of the Reaiud Codc. Decisians of the stnH
hesring uffscaaon raconaidemtson pursuant to division (B)(A) of
section 4123.57 of ihe Rcvised Code shall be finei.

(6) Apprals to the commissiun taken pmsuant m section
4123.516of theRedsed Code..The decision of a smH bearing
offsar shall bo the dccision of the commission fur the purposra of
aedion 4123.519 of the Rntised Cada.

(C) Sts(f heerbtg offlcers shall hold bcarings mt all matters
referred to them for hearing. Hearing procodures shalt.eonform to
tha rules of rhe commission as to notice, records. and tlu: faim of
the tleci§ion. Any person adversdy affected hy a dec'sion of a staff
besting ufftcer on a matter of original jurudiclion nndcr divisiom

(B)(1) to (4) of this sectinn may of rigbt appml that decision
directly to the indmtriaf conunission.

(D)The commission shall adopt mles requiring the regvlsr
wtationofstaffheariogofLcerswithrespemtothetypesnfmattms
under eoocidcratron and that prereut the ransidemtion of a wmk-
ers' compensation daim unless a8 intcrestcd and affectod parties
have tiw opportunity m be presem and tu present evidenee and

atgumeats in sapf%W k m in re'sst21 a t!^e elidence or arguments of

other pmdec.
(E) No permnmY seek tramfu of a matter assigned to a staff

bwimg officer exr<a upon wriBen petition to the oommission. The
cemmission shaB onlyaliow the motion upon fding of an agreement
of bash pmties or if the chid hearing ofTscer indicates bis appromL

(F) Tht sommisaiaa shall appoint a chief hearing offscct who
shaB have direet sapervismn of the activities of aB staff hearing

offwus and ah distrim hearing ofB-- The chief shall assign all
mattus tm hearing pursuant to division (B) of this section ta a smff
hearing ofRcer and for that purpoie sbag sminiain a dodcerlisting
the assignment to and eny tramfa of asaignsnent of any m,attm
under numideration by a suE hearing officer.

(0) The commission map adopt a nde providing that any
employer who makes hhsemiannual premium paymant at least one
mont► prior m the faat day on which the payment may be mede
withuutpenalty shxlt be entitkd lo such a dbwont ns may fmm
Ome to time be fued by the commission.

4121.38 MerBcaf sectina (PYf- 8-22-861

(A) The indastriat commission sba0 maintain a mediral section
under direct commiaion wntrol to serve both the industrial com-
mission mid the bureau of workars' compensation and shall provide
fm its maoagement.

(B) The madical seetion shall:
(1) Implement a progtamof impairment evatuation training for

iis sutf physicians; .
(2) Issue a manual of commission po0ey as to impairmeot eval-

nafien so ns to inaeasecansistency of inedieai reports. This mm^ua(
ahall be available m the public at cust but shall be provided PREE
m aB physicians who trnt daimants or to whom daimants uc
raferred for evalua6on;. THE C-OMMiSSTON SHALL TAKE
STEPS TO ENSURE 7 HAT THE MANUAL RBCI'iIVES THE
WIDEST POSSIBLE DIS'IRIBIJffON TO PHYSICIANS.

(3)IRVdop a mathod ofprer review of inedical repmrs pre-
pared by the commission referral doetma-,

(4) Assist the administmtar m determine eligibility and reason-
ablends af the mnpensetiun payments for madicnl. hospital. drug,
and nursing serviera Tiw administrator shall assign suffieiem
invesOgators m the nudicel section to pmvide controi ovm sudh
expenditute,

(6) Issue a policy manual as to the basis upon wbich referrals m
otbur than commission specialists will be made;

(6) Seeure the servieea of a pharmacist on a futl or part-time
basis to msht tlw claims sedien of t¢o bureau in the review of drug
bills.

(C) Tho commission shall designate two hearing e%aminers and
two mddicalsmff mmnbers who ahan be speciaily trained in medi-
eal-legal aualysis: Thc spccixgela shaR write evalualiona of inediral-
fegal problemc upon assignment by otherhemhtg esaminors or the
awmmission- Tbe director of administretivo serviees upon commis-
sioa advice shall assign such employees m a salary sdteduk twm-
monsumte with cxpcrtue,rcgaired of thcm.

(D) The commission shaB require that prior m any esaminetion,
a physcinn to whom a elaimaot is refmred far examinatibn reuives
ull necessary medical infarmation in the claim file about the claim-
ant nnd a complete statement as m the purpacn of the aaaminatioo.

4121.40 Directars of districf offtcer invesligatorn )fifL

8-22561
(A) The administratur of the bmeao of workers' cumpensation

shall appoint a dtatriet diKCtor for each disuiot office. Bureau
district directoss shall have the following duties:

(1) Provide eaeh claimant and employer fair, impartial, and

.equalBeatment;
(2) Recommend any needed improvemems for chadges in staff

siru and aecessibility tn district offices;
(3) Recommend to tbe administrator appmpr'mte adion con-

aeming mry allegations of misconduct, abuse of authority, or fmud
euormitted in his district ofrce,

(4) Ensure that all current bmeau mies and operating Procc-
dures are carried out by all employees under his direction;

(5) Assist daimanis and employers whu eontact the disoict
nffice for infarmation or assistance with reeprrA m clafma procexs-
ing and aavuaga

(B) The administrator shall assign to eaa district office an
adequate numbm of investigamrs and field auditors.
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District directon sball make invertigaton ava8able to district
heariag officers aa needed-

IN ADDffIONTOOTHER D1ITIES THE ADMINISTRA-
TOR MAY ASSIGN TO INVEST[GATORS. THEY SHALL,
AT THE DISRtICTDIRECTORS' DIRECiTON, INVPSTT-
GATE ALLEGEDINSTANCES OF PERSONS RHCEIVING
COMPENSATION PURSUANT TO SECTION 4123.58 OF
THE REVISED CODE AND ENGAGING IN REMUNERA-
TIVE EMPLOYMENT THAT IS INCOMPATIBLE WfTTf
THE TERMS OF THAT SECTION.

4121.47 Violation of spedric safety rule; usda to cor-

recU empluyer's appeal; deposit of pemdfies (Eff. 8-22-861

(A) NO EMPLOYER SHALL VIOLATB A SPECIFIC
SAFETY. RULE OF THE INDUSTRIAL COMMISSION OR
ACT 4F THE GENERAL ASSEMBLY ADOPTED PURSIJ-
ANT TO SECTION 4121.13 OR 4121.13t OF THE RBVISED

CODE.
(B) WHERETHE COMMISSION, IN THE COURSE OP

ITS DETERMINATION OF A CLAIM FOR AN ADDI-
TIONAL AWARD UNDER SECTION 35 OF ARTICLE H,
OHIO CONSTITUTION, FtNDS THE EMPLOYER GUILTY
OF VIOLATING DIVISION (A) OF THIS SECTION, IT
SHALL, [N ADDITION TO ANY AWARD.PAID TO THE
CLADdANT, ISSUE AN ORDER TO CORRECI' THEVIO-
LATION WITHIN SUCH PER3OD OF TIME AS THE COM-
MLSSION FIXES. FOR ANY VIOLATION OCCURRING
WITHIN TWENTY-FOUR MONTHS OFTHE LAST VIOLA-
TION; THE COMMISSION SHALL ASSESS AOA[NST THE
E(vIPI.OYER ACIVIL PENALTY IN AN AMOUNT THE
COMMISSION DETERMINES UP TO A MAXIMUM OF
FIFTY THOUSAND DOLLARS FOR EACH VIOLATION- IN
FIXING THEEXACTPENALTY, THE COMMISSION
SHALL BASE ITS DECLSION UPON THE SIZE OF THE
EMPLOYER AS MEASURED BY THE NUMBER OF
EMPLOYEES; ASSETS, AND EARNINGS OF THE
EMPLOYER.

(C) AN EMPLOYER DISSATISFIED WffHTHE IMPO-
SITION OF A CIVIL PENALTY PURSUANT TO DIVISION
(B) OF THIS SECTION MAY APPEAL THECDMMIS-
SION'S DEG7SION TO A COURT OF COMMON PLEAS
PURSUANT TO THE RULES OF CIVIL PROCEDURE AN
APPEAL OPERATFS TO S[AY THE PAYMENT Og THE
FINE PBNDING THE APPEAL.

(D) THE COMMISSION SHALL DEPOSIT ALL PENAf.
TIES COLLECfED PURSUANT TO THIS SECTION IN THE
OCCUPATIONAL SAFETY LOAN PROGRAM FUND
ESTABLISHED PURSUANT TO SECTION 4121.48 OF THE
REVISEDCODE.

412448 Occupational safety lean prugram; Bmita4aos;

occupetiouat safety loan fsmd lEH. 9-22-g61
(A) BEGINNING ONE YEAR AFLER THE EFFECTIVE

DATE OF THIS SECTION. THE INDUSIRIAL COMMIS-
SION SHALL OPERATE ANOCCUPATIONAL SAFETY
LOAN PROGRAM. THE COMMISSION MAY ADOPT
RULPS, EAfPLOY PERSONNEL, AND DO ALL THINGS
NECESSARY FOR THAT PURPOSE.

(B)THEOCCUPATIONAL SAFETY LOAN PROORAM
SHALL MAKE LOANS TO EMPLOYERS AT RATFS FIXED
BY THE COMMISSION AND THAT ARE BELOW THE
RATES THE EMPLOYER grOLn n OTHERWISE BE ABLE
TO OBTAIN FROM ANY OTHER SOURCE FOR THE PUR-
POSE OF ALLOWING THE EMPLOYER TO IMPROVE,
INSTAIl„ OR ERECT EQUIPMENT TRAT REDUCES
HA2ARDS IN THE EMPLOYER'S WORKPLACE AND
THAT PROMOTES THE HEALTH AND SAFETY OF

WORKERS.
THE COMMISSION MAY NOT LOAN TO ANY

EIrjpLOYFR MORE THAN FIFTEEN THOUSAND DOL

LARS PER FISCAL YEAR Wff[i REPAYMENT OF PRIN-
CIPAL AND INTEREST UPON SUCH TERMS AS THB
COMMISSION FIXES.

(C) TH81tE IS HEREBY ESTABLLSHED THE OCCUPA-
TIONAL SAFETY LOAN FUND,WHICH SHALL BE IN
THE CUSIUDY OF THE TREASURER OF STATB. THE
FUNDSHALL CONSIST OF ALL PENALTIBS COL-
LECTED PURSUANT TO SECTION 4121.47 OF THE
REVSBDCODE ANDSHALL BE USED BY THE COMMLN-
SIONSOLELY FOR THE PURPOSES IDENTIFIED DV THIS
SECTION. ':

i
4121.63 liriog aninteosnce payments )EfL 8-2L86j

C4i®ants who the industrial commission detamina couM
prohabty be rehabilitated toaulueve the goals tetabruhed by sedion
4121.61 of the Rerised Code and who agee to undergo rehaNfita-
tion shaR be paid liviog maintenance payments fm a pcied or
periodswMoh do nut exceed six months in the aggragate, unless
review by the commission or its designa reveals that the claimant
will be bemfite.d by an extension of such paymenta

Liviag maintenance payments shall be paid'm wcckly amounn,
not toaxceed thoamuunt thedaimam would receive if theelaunant
were being compensated for tempmary totaf diszbigty. but not las
Ihan fdty pa cud of the currem state avaage weeliy wage.

A eidunaat raciving such living maiutenance payments a1re1l be
deemed to be tempomrily mtagy disabl<d and ahag cecrive no
payment ofany IYKof compensation exceptas provided by division
(Cj(B) of section 4123.57 of the Revised Code fa the paiods
during wbieb the claimant is recciving Bving maintenanee pay-
mrnts.

4121.67 Reemployment to be emwmaged; paymeW for
wage fomes of reiabiGtated employee tEff. 8-22-861

The industriat eommission shall adopt rules ler.
(A) FOR tho envsuregemant of r<cmploymant o)elaimant's who

have snccenfully mmpleted preaedbdt rohabBimtiun Prwams by
payment from tha smplus fund estabrnbed by sectimt 4123.34 of
the Revlud Code tu emPloyas whu emP1uY or reemploy the claim-
anlx. Thepcriod or periods of paymeots shaB aot exceed six months
in the aggrcgato4 nnhas the industrial cmnmission or its desigaee
determims that the claimant will be bene8tcd by an extensioa of
Paymeats.

(B) REQUIRING PAYMENT, IN THE SAME. MANNER
AS LIVING MAINTENANCE PAYMENTS ARE MADE
PURSUANTTO SE(1ION412tb3 OFTHE REVISED CODTi,
TO THE CIAIMANT WHO COMPLETES A REHABILH'A-
TION TRAINING PROGRAM AND RETURNS TO
EMPI.OYMENT, BUT WHO SUFFERS A WAGE LOSS
COMPARED TO THE WAGE THE CLAIMANT WAS
REC,P.IVINO AT THE TIME OF INJURY. PAYMENTS PER
WEEKSHALL BE SIXTY-SIX ANDTWO-THIRDS PER
CENT OF THE DIFFERENCE, IF ANY, BETWEEN THE
CLAIMANT'S WEEKLY WAGE AT THE TIME OF INJURY
AND THE WEEKLY WAGE RECEIVED WHILE
EMPLOYED. UP TO A MAXIMUM PAYMENT PER WEEK
EQUAL TO THE STATEWIDE AYERAGE WEEKLY WAGE
THE PAYMENTS MAY CONTINUE FOR UP TO A MAXf-
MUM OF TWO HUNDRED- WEEKS BUT SHALLBE
REDUCED BY THE CORRESPONDING NUMBER OF
WEEKS'IN WHICH THECLAIMANT RECEIVES PAY-
MENT$ PURSUANT TO DIVISION (B) OF SECTION
4123.56 OF THE REVISED CODE

4121.69 Compensation plans for commission employees
nnt included in coBecBve bargafning tmits; coopention from
other agencies; referrnls to rehabilitation serciecs commis-
sion (PYL 3-22•861

(A) THE INDUSTRIAL COMMISSION, WITH THE
APPROVALOF.THESTATEEMPLOYEECOMPI3NSATION
BOARD, MAY ESTABLISH COMPENSATION PLANS,
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INCLUDINGSCHEDULES OF HOURLY RATES, FOR THE
COMPENSATION OF PROFESSIONAL, ADMINISTRA-
TIVE, AND MANAGERIAL EMPLOYEES WHO ARE
EMPLOYED TO FULFILL THE DUTIES PLACED UPON
THE COMM ISSION PURSUANT TO SECTIONS 412 L61 TO
4121.69 OFTHE BEYISED CODE. THE COMMISSfON MAY
ESTABLISH RULES OR POLICIPS POR THE ADMN[3-
TRATION OF THE RESPECTIVE COMPENSATION
PLANS-

THISDIVISION DOES NOT APPLY TO EMPLOYEES
FOR WHOM THE STATE EMPLOYMENT RELATIONS
BOARD ESTABLISHES APPROPRIATE BARGAINING
UNITS PURSUANT TO SECTION 4117.06 OF THE
REViSEDCODE.

(B)The industrist eommission may emphay the aervices and
revourm of anp public emtity or privme psrson, busmess, ur assacl-
auon in fulfdliog the dutiea p6eed upon the indmttial mmmission
by sec{iums 4121.61 to 412tb9 of the Rorisod (:ode. Thc tehabibta-
tion mryiees mmmisaion, 1he bureaa of employman scrvices, and

any otSa pubGc officer, employec, or ageacy sha8 give to the
indnstriat commisafon full eoopera6on and shall at the request of
tbe industrial cammi391on enter into a writtrA agreiment elnting
the praoalures and vireria for referring, secepting, and providing
serviceo to claimants in the Jab placement and rehabilitation efforts
of the Indmtrialeommissinn on behalf of a claimant wben refermd
by theindustrial tummisaSun.

(B)(C) In approPrinte-cases, the industrial eommisrim may
refer a caadidate to the rehabB;tation seraees commisslun for par-

tidpation in aprogrem of the rchabilitation services commisrinn.
Far Wat purpoa4 the industrial eummission shall cmrpeusale the
rehabjNtation serviees cummission fnr tFe nonfederal portioe of its
servicrs. -

4121.70 Lobor-manngement gorernment udaisury com-
nsittee VEff- 8-22-86J

(A) THERE IS IiEREBY CREATED THE LABOR-MAN-
AIIEMENT GOVERNMBNT ADVISORY COMMITTEE
CONSISTD4GOF FOURTEEN MEMBERS APPOINTED AS
FOLLOWS: -..

(1) THE GOVERNOR, WITH THE ADVICE AND CON-
SENT OB THE SENATE, SHALL APPOINT FOUR MBM-
BERS WHQ BY TRAINING AND VOCATION. ARE REP-
RESHFITATIVE OF LABOR AND FOUR MEMBERS WHO.
BY TRAINING AND VOATION, ARE REPRESENTATIVE
OF EMPLOYERS.

(2) EX OFFICIO, THE CHAHtMEN OF THE STANDING
COMMITTEES OF THE HOUSE OF REPRESENTATIVES
AND THE SENATE TO WHICH LEGISLATION CON-
CERNED WITHWORRERS' COMPENSATION IS CUS-
TOMARILY REFERRED.A CHAIRMAN MAY DESIG-
NATE THE VICE-CHAIRMAN OF THE COMMITTFb TO
SERVEINHISPLACE.

(3) ONE PERSON WHO BY TRAINING AND VtKA-
TION REPRESENTS IABOR AND ONE PERSON WHO BY
TRAINING AND VOCATION REPRESENTSEMPLOYERS
OF DIFEERING-POLITICAL PARTIES APPOINTED BY
THE SPEAKER OFTHE HOUSE OF REPRESENTATIVES.

(4) ONE PERSQN WHO BY TRAINING AND VOA-
TIONREPRESENTS IABOR AND ONE PERSON WHO BY

O^FFER NG POLITTCAL REPRESENTS P INTEDEBY
THRPRESiDENTOFTHESENATE.

(B) MEMBERS APPOINTED nv ruc GnVERNO_R.

SHALLSERVE FOR A TERM OF SIX YEARS WffH EACH
TERM ENDINO ON THE SAME DAYOF TLH? YEAR IN
WHICH THE MEMBER WAS FDtST APPOINTED, EXCEPT
THAT BACH MEMBER SHALL SERVE FOR A PERIOD OF
SIXTY ADDtTlONAL DAYS AT THE END OF HIS TERM
OR I/N1TL fIIS SUCCESSOR IS APPOINTED AND QUALI-
FtES, WHICHEVER DATE OCCURS FIRST.OFTHE MEM-

BERS FIRST APPOINTED TO THE COMMISSION BY THE
GOVERNOR, ONE MEMBER EACH REPRESENTING
LABOR AND MANAGEMENTSHALL SERVE AN INITIAL
TERM OF TWOYEARS, ONE MEMBER EACH REPRE-
SENTING LABOR AND MANAGEMENT SHALL SERVE A
TERM OF FOUR YEARS AND TtH? REMAINING TWO
MEMBERS SHALL SERVE FULL StX-YF.AR TERMS. THE
MEMBERS NITIALLY APPOINTED BY THESPEAKER OF
THE HOUSE OF REPRESENTATtVES AND THE PRFSI-
DENT OF THE SENATE SHALL SERVE A TERM OF SIX
YEARS.THEREAFTER, MEMBERS SHALL BE
APPOINTED TOAND SERVE FULLSOC-YEAR TERMS.
MEMBERS ARE ELIGIBLE FOR REAPPOINTMENT TO
ANY NUMBER OF ADDITIONAL TERMS.

LEOISLATIVE MEMBERS SHALL SERVE A TERM
THATCOINCIDES W IfH THE TWO-YEAR LEGISLATIVE
SESSION IN WHICH THBY ARE FIRST APPOINTED
WITHEACH TERM ENDING ON THE THIRTY-FIRST
DAY OF DECEMBER OF THE EVEN-NUMBERED YEAR
LEGISLATIVE MEMBERS ARE PIIGIBI.E FOR REAP-
POINTMENT.

VACANCIPS ON THE COMMITTEE SHALL BE FILLED
IN THE SAME MANNER AS THE ORIGINAL APPOINr-
MENT. ALI. MEMBERS OF THE COMMITTEE SHALL
SERVE WITHOUT ADDITIONAL COMPENSATION BUT
SHALL BE REIMBURSED BY 1HER4DUStttIAL COM-
MISSION FOR ACTUAL AND NECESSARY EXPENSES.

THE COMMITTEE SHALL ADVISE THE INDUSTRIAL
COMMISSION ON THE QUALITY AND EFFECTIVENBSS
OF REHABILITATION SERVICES AND MAKE RECOM-
MENDATIONS PBRTAINING TO THE COMMISSION'S
REfIABILITATION PROGRAM.INCLUDING THE OPERA-
TION OF THAT PROGRAM.

. THE LABOR-MANAGEMENT GOVERNMENT ADVI-
SORY.COMMITTER SHALL_RECOMMEND TO THE COM-
MISSION THREE CANDIDATES FOR THE POSITIONOF
DIRECTOR OF REHABILITATION. THE CANDIDATES
SHALL BE CHOSEN FOR THEIR ABILITY AND BACX-
GROUND N THE FIELD OF REHABILITATION. THE
COMMISSION SHALL SELECT A DIRECTOR FROM THE
LL4f OF CANDIDATES.

412110 Intentionnl tort; timeItmits; courl to determine
BaMtlty; commission to determine datnages;Intentlonal tort
fund; attorney fses; de6nition of Mtentiouat tort; nppEcabil-
ity [FAf. 8-22.861 . .. .

(A) IF INJURY, OCCUPATIONAL DISEASE, OR DEATH
RESULTS TO ANY BMPLOYEE FROM THE INTEN-
TIONAL TORT OF HIS EMPLOYER, THE EMPLOYEE OR
THE DEPENDENTS OF A DECEASED EMPLOYEE HAVE
THE RIGHT TO RECEIVE WORKERS'-COMPENSATION
BENEFITS UNDER CHAPTER 4123, OF THE REVISED
CODE AND HAVE A CAUSE OF ACTION AGAINST THE
EMPLOYER FOR AN EXCESS OF DAMAGES OVER THE
AMOUNT RECEIVED OR RECEIVABLE UNDER CHAP-
TER 4123. OF THE REVISED CODE AND SECTION 35,
ARTICLE H OF THE OHIO CONSrrHJTION OR ANY BEN-
EFIT OR AMOUNT, THE COST OF WHICH HAS BEEN
PROVIDED OR WHOLLY PAID FOR BY THE EMPLOYEE.
THE A(1SE OF ACTION SHALL BE BROUGHT IN THE
COUNTY WHERE THE INJURY WAS SUSTAINED OR
THE EXPOSURE PRIMARILY CAUSING THE DISEASE
ALLEGED TO BE CONTRACTED OCCURRED. THE
CLAIM ON BEHALF. OF THE DEPENDENTS OF A
DECEASED EMPLOYEE SHALL BE ASSERTED BY THE
EMPI:OYEE'S BSTATE ALLDEFENSFS ARE PRESERVED
FORANDSHALLBEAVAILABLETOTHEEMPLOYERIN
DEFENDING AGAINST AN ACTION BROUGHT UNDER
THISSECTION. ANY ACTION PURSUANT TO THIS SEC-
TION SHALL BE BROUGHT WITHIN ONE YEAR OF THE
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EMPIAYEE'SDEATH OR THE DATE ON WHICH THE
EMPLOYEE KNEW OR THROUGH THE EXERCISE OF
REASONABLE DILIGENCE SHOULD HAVEKNOWN OF
THE INJURY, DISEASE. OR OONDITION. WHICHEVER
DATE OCCURS FIRST. IN NOEVENT SHALL ANY
ACITON eEBROUGHT PURSUANT TO THIS SECTION
MORE THAN TWO YEARS AFTER THE OCCURRENCE
OF THE ACT CONSTITUTING THE ALLEGED INTEN-

TIONAL TORT.
(B) TT}S DECLARED THAT ENACTMENT OF CHAP-

TER4123.OF THE REVISED CODE AND THE FSCABLISH'
MENT OF THE WORBERS' COMPENSATION SYS[EM IS
INTENDED TO REMOVE FROM THE COMMON LAW

-TORT SYSTEM ALL DISPUTES BETWEEN OR AMONG
EMPLOYERS AND EMPLOYEES REGARDING THE COM-
PENSATION TO BE RECEIVED FOR INJURY OR DEATH
TO AN EMPLOYEE EXCEPT AS HEREIN EXPRESSLY
PROVIDED, AND TO ESTABLISH A SYSTEM WHICH
COMPENSATES EVEN THOUGH THE INJURY OR
DEATHOF AN EMPLOYEE MAY BE CAUSED BY HIS
OWN FAULT OR7HE FAULT OF A CO-EMPLOYEE;
THAT THE IMMUNiTY ESTABLISHED IN SECTION 15,
ARTICLEH OF THE OHIO CONSTITUTION AND SEC-
TIONS 4123.74 AND 4123.141 OF THE REVISED CODE LS
AN ESSE'NTIAL ASPECT OF OHIO'S WORKERS' COM-
PENSATION SYSTEM; THAT THE INTENT OF THE LEG-
ISLATURE IN PROVIDING IMMUNITY FROM COMMON
LAW SUIT IS TO PROTBCT THOSE SO IMMUNIZED
FROM LITIGATION OUTSIDE THE WORKERS COMPHN-
SATION SYSTEM EXCEPT AS HEREIN EXPRPSSLY PRO-
VIDED; AND TIIATIT IS THE LEGISLATLYE INTENT TO
PROMOTE PROMPT JUDICIAL RESOLUTION OF THE
QUESTIONOF WHETHER A SUIT BASED UPON A
CLAIM OF AN INTENTIONAL TORT PROSECUTED
UNDERTHE ASSERTBD AUTHORITY OF TH/S SECTION
IS OR7S NOT AN INTENTIONAL TORT AND THERFi
FORE IS OR IS NOT PROHIBITED BY THE IMMUNTTY
GRANTED UNDER SECTION 35,ARTICLE H OF THE
OHIO CONSTITUTION AND CHAPTER 4123, OF THE
REVISED CODE.

(C)NOTWITHSTANDING ANY OTHER PROVISION
OP LAW OR RULE TO THE CONTRARY. AND CONSIS-
TENT W1TH THE LEOI$LATIVE FINDINGS OF INTENT
TO PROMOTE PROMPT JUDICIAL RESOLUTION OF
ISSUESQF IMMUNITY FROM LITIGATION UNDER
CHAPTER 4123_ OFTHE REVISED CODE. THE COURT
SHALL DISMISSTHE ACTION:

(1) UPOI'I MOTION FOR SUMMARY JUDGMENT. IF IT
FINDS. PURSUANT TO RULE 56 OF THE RULES OF CIVIL
PROCEDURE-FHE FACTS REQUIRED TO BE PROVED BY
DIVISION (E) OF THIS SECTION DO NOT EXIST;

(2)UPON A TIMELY MOTION FOR A DIRECTED VER-
DICT AGAINST THE PLAINTIFF IF AFTER CONSIDER-
ING ALL THE EVIDENCE AND EVERY INFERENCE
LEGITIMATELY AND REASONABLY RAISED THEREBY

MH^FE,RM^NESA THATD THERE IS NOT SUFFICIENT EY[-
DENCETOFINDTHEFACTSREQUIREDTOBEPROVEN.

(D) IN ANY ACTION BROUGHT PURSUANT TO THIS
SECTION. THE COURT IS LIMITED TO A DETERMINA-
TION AS TO WHETHER OR NOT THE EMPLOYER IS LIA-
BLE FOR DAMAGES ON THE BASIS THAT THE

BMPLOYER COMMITTED AN INTEirilviVAL TGRT. iF
THE COURT DETeRMINES THAT THE EMPLOYEE OR
HIS ESTATE IS ENTITLED TO AN AWARD UNDER TIiIS
SECTION AND THAT DETERMINATION HAS BECOME
FINAI, THE INDUSTRIAL COMMISSION SHALL, AFTER
HEARING, DETERMINE WHAT AMOUNT OF DAMAGES
SHOULD EE AWARDED. FOR THAT PURPOSE, THE
COMMISSION HAS ORIGINAL JURISDICTION. IN MAK-

ING THAT DETERMINATION. THE COMMISSION
SHALL CONSIDER THE COMPENSATION AND BENE-
FITS PAYABLE UNDER CHAPTER 4123. OF THE REVISED
CODE AND THE NET FINANCIAL LOSS TO THE
EMPLOYEE CAUSEDBY THEEMPLOYER'S INTEN-
TIONAL TORT: INNOEVENT SHALL THE TOTAL
AMOUNT TO BE RECEIVEDBY THE EMPLOYEE OR HIS
ESTATE FROM THE INTENTIONAL TORT AWARD HE
LESS THAN FIFTY PER CENT OF NOR MQRE THAN
THREE TIMES THE TOTAL COMPENSATION RECEIVA-
BLE PURSUANT TO CHAPTER 4123- OF THE REVISED
CODE. BUT IN NO EVENTMAY AN AWARD UNDER
THIS SECTION EXCEED ONE MILLION DOLLARS. PAY-
MENTSOF AN AWARD MADE PURSUANT TO TIiISSEC-
TION SHALL BEFROM THE INTENTIONALTORT FUND.
ALL LEGAL FEES, INCLUDING ATTORNEY FEES AS
FIXED BY THE INDI)S7RIAL COMMISSION, INCURRED
BY AN EMPLOYER IN-DEFENDING AN ACTION
BROUGHT PURSUANT TO THIS SECTION SHALL BE
PAID BY THE INTENTIONAL TORT FUND.

(E) THERE IS HEREBY ESTABLISHED AN INTEN-
TIONAL TORT FUND, WHICH SHALL BE IN THE CUS-
TODY OF THE TREASURER OF STATE. EVERY PUBLiC
AND PRIVATE EMPLOYER, INCLUDING SELF-INSUR-
INO EMPLOYERS, SHALL PAY INTO THE FUND ANNU-
ALLY AN AMOUNT FIXED BY THE INDUSTRIAI. COM-
MISSION AND BASED UPON THE MANNER OF RATE
COMPUTATION ESTABLISHED BY SECTION 4123.29.OF
THE REVLSED CODE. THE FUND SHALL BE UNDP.R THE
CONTROL OF THE COMMISSION AND THE COMMIS-
SION SHALL ADOPT BY RULE PROCEDURFS TO GOV-
ERN THE RECEPIYONOF CLAIMS AGAINST THE FUND
PURSUANT TO THfS SECTION AND DISBURSEMENTS
FROM THE FUND.

(F) THE COMMLSSION SHALL MAKE RULES CON-
CERNINGTHE PAYMENT OF ATTORNEY FEES BY
CLAIMANTS AND EMPLOYERS IN ACTIONS BROUGHT
PURSUANT TO THIS SECTION AND SHALL PROTECT.
PARTIES AGAINST UNFAIR FEFS. THE COMMISSION
SHALL FIX THB AMOUNT OF FECS IN THE EVENT OF A
CONTROVERSY 1N RESPECT THERETO. THE COMMIS-
SION AND THE BUREAU OF WORKERS' ODMPBNSA-
TION SHALL PROMINENTLY DISPLAY IN ALL AREAS
OF AN OFFICE WHICH CLAIMANTS FREQUENT A
NOTICE TO THE EFFECT THATTHE COMMLSSION HAS
STATUTORY AUTHORITY TO RESOLVE FEE DISPUTES.
THE COMMISSION SHALL MAKE RULES DESIGNED TO
PREVENT THE SOLICITATION OF EMPLOYMENT IN
THE PROSECUTION. OR DEFENSE OF ACTIONS
BROUGHT UNDER THIS SECTION AND MAY INQUIRE
INTO THE AMOUNTS OF FEES CIiARG"'D EMPLOYERS
OR CLAIMANTS BY ATI'ORNEYS FOR SERVICES IN
MATTERS RELATIVE TO ACTIONS BROUGHT UNDER
THIS SECTION.

(C) AS USED IN THIS SECTION:
(i) °INTENTIONAL TORT" IS AN ACT COMMITTED

WITH THE INTENT TO INJURE ANOTHER OR COMMIT-
TED WITH THE BELIEFTHAT THE INJURY IS SUBSTAN-
TIALLY CERTAINTO OCCUR.

DELIBERATE REMOVAL BY THE EMPLOYER OF AN
EQUIPMENT SAFFTY GUARD OR DELIBERATE MISREF-
R:ESENTATION OF A TOXIC OR HAZARDOUS SUB-
STANCE IS EVIDSNCE, THE PRESUMPTION OF WHICH
MAY BE REBUTIED, OF AN ACT COMMfC1ED WFFH
THE INTENT TO INIURE ANOTHER IF INJURY OR AN
OCCUPATIONAL DISEASE OR CONDITION OCCURS AS
A DIRECT RESULT.

"SUBSTANTIALLY CERTAIN" MEANS THAT AN
EMPLQYER ACTS WITH DELIBERATE INTENT TO
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CAUSE AN EMPLOYEE TO SUFFER INJURY. DISEASE,
CONDITION, OR DEATH.

(2)"EMPLOYF.R;' "EMPLOYEE," AND "INJURY"
HAVE THE SAME MEANINGS GIVEN THOSE TERMS IN
SECTION4t23.01OFTIIE REVISED C'ODE.

(i[) THIS SECfION APPLIES TO AND COVBRNS ANY
ACTION BASED UPON A CLAIM THAT AN EMPLOYER
COIriMrfTED AN INTENTIONAL TORT AGAINST AN
E(dPLOYEE PENDDQG IN ANY COURT ON THE EFFBC-
TIVB DATE OF THIS SECFION AND AI-L CLAIMS OR
ACTIONS Fll.ED ON OR AFTHR THE EFFECtYYH DATE,
NOTWFIHSTANDING ANY PROVISIONS OF ANY PRIOR
STATUTE OR RULE OF LAW OB THIS STATE.

4123:0tIkEuflfosD jEft. 5-22-861

As unctin Chapta 4123. of the RevisedCoda:
(AI) °Employee," "workman," m "opemtive means:
(}j(a)EreryPermainihecervimofthestat0.orofenymuoty,

manidpal norporatian, townshlp, m schml district theran, includ-
ing.rcghiar membeas ofiawfuBy mmtituted police assd fire depart-
mmts of munieipal eorpomtions and towmhips, wbelber paid or
volunleer, and whereva serving within the stetc or on temPorary
assignment outside thermG and executive afficera of boards of edu-
m&e, undu any Appointment or wntsact of hire, cxprma or
impned, oml or written, including any elected,offaial of the state,
or of ahy muhty: municipal mrporation. Or mwmhip, or members
ofboerdsofedomtion;

(}xb)Evuy person iu the service ot any puson, firm, or prirato
corporelfan, including any public service corpora(ion, that (a) 0)
ampiaya one m mme workmen or apemtives regniasfy in tho same
business min or abom the samc eatabluhmeet under any contmct
of him, upras or impBed mal m wrinen, including aliens and
minoic, hmsehold workers who eatn one hundred sixiy dollars or
more in cash in any catendar quxrier from a single hmsekoM and
eamalwurkers who earn one hundred sixty doBam m mme in cash
ist any catwdar quatter from a single employer, baeeet-ieatud^ng

. . . . . , or (b) 04 is bonnd by any
suchoentract of hire or by any uther writtem mstmct, w pay inw
the atate insurance fund the premiume provided by Chapter 4123.
of the Revised Cude.

Everypercen in Ihe serviceof any independent mntractm or
subcontianor vibo has failed to pay imo the stato insumnce fund
the amouni of premium determined and fned by the industriai
commission far his employment ar occupation m ta ele<t to pay
nompensatimrd'nectly to his injured and to the dependents of his

-kilkd emyloy<a; as provided in seCiou 4123.35 of the Revised
C.odc, shaBbe mmidered aa the employeeof Ihe pmmn wLo has
entercd inw a mdtract, whetber written m. verbal, with such inde-
pendcwu cmiractor untess such employces or their legaf represente-
tivrs or beneficiaries elect, after injury or death, to regard meb
independent contractor as the employer.

(3)(2) "EMPLOYFF.;"'WORKMAN,' OR "OPERATIVE"
DOES NOT MEAN:

(a) A DULY ORDAINED, COMMISSIONED. OR
IJCENSED MINISTEROR ASSISFANT OR ASSOCIATE

MINISTEH OF A CHURCH IN THE EXERCISE OF HIS

MINISTRY; OR ' -'
(b) ANY OFFICER OF A FAMILYFARM CORPORA-

TION.
If an Mployer is a partnership, wle propriGarsbip, or family

iaem eraf•--atinr„ sueh empluyer :.xy eteJ in _nsbjde as nn
"employee" witldn this cfmpter, any asamber of such parlnership,
Ihe ownm of the sole pmprietarship, or the offiecrs of We family
farm mrpmation in the event of such el<ction, the employa shall
sarve upon Ihe wmmusion writton umiu naming the persons w be
cpvercd, fnrJude such employee's remuneration for premium pur-
poses in aB fmore paymll reports, and no sueh proprietor, m part-
ster ahaB hc deemed na mnployee wilfiin thu division nntB 5uoh
nnGm has been served.

Fm informational purposes only, the bureau of workers mm-
pouatian shaBprauibe suoh Ianguage ex it eonsidcrs appwpriate,
on sucM1 of its forms as it aoasidem appropriate, to advise employers
of their right eielaelims TO ELECT TO INCLUDE AS AN
"EMPLOYEE" WITHIN THIS CHAPTER A SOLE PROPR{-
EfOR, ANY MEMBER OF A PARTNERSHIP. OR' THE
OFFICERS OF A FAMILY FARM CORFORATION under
d'nasien-(A)(3) of th;s section and that they shauMcheck aoy
health and d-esebility insurance policy, or otber form of health and
dicability plan or contract, presentlymvermg thcm, or the purchase
of which thoy uuy be mmidering, m determiue whethef such pol-
icy, plan, or watract excludea beneftts for iBnas or injury that tliey
migbfbave eeeled [o have covered by workerd compentation.

(B) "Employer" sneans:
(I) Tbe atute, including state hospimis, eacb munty, municipat

cotpmation, toxmhip, sehool d-utricl, and hospitul nwned by a
po6tical subdivrsion or subdivuions other than the statc

(2) Erery person, finn, and private eorporation,, iac(uding any
publicmrviee mrpomtion, ihat (a) haa iu service one or more
workmen or opuatirvx regulmfy in the same business or in or about
the sanw amblhhment under any contract of hiro, express or
implied,oral m written, m(b) is bound by any such contract of h've
or by any other wrdlem mntract, to pay into the insumnm fund the
premiums provided by Chapter 4123. of the Revised Code-

AB auch employws are subjed ta Chapter 4123, of the Revised
Code. Any member of a frrm or association, who reguiarly perfmm.c
rmnual labor in or about a mine, facwry, or uthu'amblisbment,
insluding a household establishromt, shaB bemnsidered a wmk-

mun m opcrative in determioing whotbm such pemon, fsrm, m
pr'ivaw corpuration, or public service corporation, has in ils servico,
one m more wmkmcn and the inmmc derived fmsn such labor shall
be reporled to th> industrial mmmiseion as part of the payrcll of
such ciuployer, and such member shall thuaupanbe entitied-w all
the benefits of an emptoyte.

(C) "7nlury" inotudes' any injury- whether caused by extemai
aecidenml means m aceidental in character and resuQ reeeived in
the murse of, and arising out of, the injmed employco's employ-
ment. "INJURY" DOES NOT INCLUDE:

(1)FSYCHfATRICCONDITIONSEXCEPT WHERETHE
CONDITiONS HAVE ARLSEN FROM AN INJURY OR
OCCUPATIONAL DISEASI„

(2)INJURY OR DISABILrfY CAUSED PRIMARILY BY
THE NATURAL DETERIORATION OF TISSUE, AN
ORGAN, OR PART OF THE BODY-

(3) INJURY OR DISABILITY INCURRED IN VOLUN-
TARY PARTICIPATION IN AN EMPLOYER-SPONSORED
RECREATION OR FITNESS ACTIVITY IF THE
EMPIAYEE SLGNS A WAIVER OF HIS RIGHT TO COM-
pENSATION OR BENEFITS UNDER CHAPTER 4123. OF
THE REVISED CODE PRIOR TO ENGAGING IN THE REG
REATION OR FITNESS AC"ffVITY.

(D) "Child" includa a posthutnous child and a child Icgally
adopted pimr to the injury.

(E) "Family farm mrporntion' meaos a curpomlion founded
for thc purpaac qf farmingagricultural land in which the majority
of the voling stock is held by and the majority of the stoakl.olders
are pcrsons or the spomeof persons related tu cach other witbin the
fourthdegree af kimhip, according ta the rules of the civil law, und
at leest oae of the re(ated persons is residing on m aGively opemt-
ing thc fasm, and none of whase stackholdess are a corporation. A
famBy farm corporation does nm cease tn quaiify under this divi-
sion where, by reason of any dcvise, bequest, or the operatiou of the
ta•• = of deece-nt m distobulion: the owoershio of sherrs of vating
stuck is tramferred to anutha person, as long as that person is
wlthin the degra of kinship stipulated in this division.

4123.28 Record of injuries and oeeupational diseases;
repmt; failure to ftle report (Eff. 8-2246]

Every omployu in this state shall keep a remrd of all injuries
and occupational diseases, faml or otherwise, received ur mntracted
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byhis employeet in the cuursc of thur orrsployment and raulting in
seven days or more of totsl disahifity. Witbin a week after the
eeanterwoe ACQUERING KNOWLEDGE Of suds an injury or
draththerefrom, aod, in the eveut of occupational disease or death
thcreimm,_ within cne week after tfte-eueurreaea ACQUIRING
KNOWLEDGE of or (riagrmsis of or death from satd oowpational

.drsease or of a report to such employer of sueb uxupational diseaae
or death, a repmt thereof sbatl be made in writing m the industdal
<ommusioe apon blauks to be proouted fronm the commis%ion for
that purpose. Such repmt sbaU state the namc and nature of the
basiness of the emplnyer,the (ocntion of hu esmblishmmt or plaa
of worit,the name, addrass, nature and dumtion of occupation Of
tLe injurcd, disablod, ar deroaxd amployce and, tbe fime, the
nature, andthe eeme of injury, omupational diseasa. or death, and
suchmher infmmation as is required by the mmmission.

The employa sbWl give a copy of cach such report tu the
employee it mncerm ar ku slrrviving depend<nts.

No employa shall refuse or neglect to make any report required
by this section.

. .. EACH DAY THAT AN EMPLOYER FAHS TO FILE A
,REPORTRBQUIRED BY THIS SECTION CONSTfTUTES
AN ADDITIONAL DAY WffHIN THE TIME PERIOD
GIYEN TO A CLAIMANT BY THE APPLICABLE STATUTE
OPLIMITATIONS FOR THE FILINO OF A CLAIM BASED
ON THE INJURY OR OCCUPATIONAL DISEASE,PRO-
VIDED THAT A FAILURE TO FILE A.REPORT SHALL
NOT EXTEND THE APPLICABLE STATUTE OF LIMITA-
TIONS FOR MORE THAN TWO ADDITIONAL YEARS.

4123.29 Rates of premium; atate iosurattce fund; aiter-
natire premiuim plana; duty to dissmtrtnote information IEff.
8-22-861.

?A) Thc industrial commission shall dassifY occupations or
iudusries with rapect to their dogree of hazard, and detcrmine the
risL% (S( the different classa and Ex the rates Of premium Of tAe
risks of the same, bssed upon tho tutzi paymll in aach of said
ctassa of arcupation er industry suffieiently largc to provide a fund
for the compensation prmrided for in Chapter 4123. of tbe Revued
Code, and, to mafntain a state insurancq fund from ywr to year.
The rates shalf be set at a Ievd that assura the solvorrry Of the
Fund. Whera tbepayroB cannot be obtaincd or, in the opinion Of the
eerrsmission, is not an adequate masum for dctamining the pre-
sniumto be paid for the degree of hazard, the commission nmy
determise the mtes of premium upon sueh other basis, consistent
with insuranm principla, ac ia oquitable in view of the degree Of
hazard, and whcnwcr in sueh smtions refrrcnce is made to payroll
otexpenditme of waga with reFerence to fixing prctnium& such
taference shnlt be mnatmed to have been made atm m such other
basis for fa:ing Rse rata of premium as thc mmmission may daer-
mine under this seclion.

Tdc commission in setting m revising mta shall furnuh to
employers an adcquate aplanation of the basis for the rates set.

(B)THE COMMISSION, [N CONJUNCiION WITH THE
BUREAU OP WORKERS' COMPENSATION, SHALL
DEVELOP AND MAKE AVAILABLE TO EMPLOYERS
WHO ARE PAYING PREMIUMS TO THE STATE INSUR-
ANCE pUND ALTERNATIVE PREMIUM PLANS. ALTER-
NATIVE PREMIUM PLANS SHALL INCLUDE RETRO-
SPECTIVE RATING PLANS- THE COMMISSION MAY
MAKE AVAILABLE PLANS UNDER WHICH AN
ADVANCED DEPOSIT MAY BE APPLIED AGAINST A
SPECiCiED DEDiii.isBLE AMOfJhT PER CLAIM. AND A
PLAN THAT GROUPS, FOR RATING PURPOSES,
EMPLOYERS OF SIMILAR SIZE AND RISK. AND POOLS
THE RfSK OF THE EMPLOYERS WITHINTHEGROUP. IN
NO EVENT SHALL THtS BE CONSTRUED AS GRANTING
TO AN EMPLOYER THE PRIVILEGE TO PAY COMPEN-
SATION OR BENEFITS DIRECTLY.

THE COMMISSION, IN CONJUNCTION WITH THE
BUREAU. SHALL DEVELOP CLASSIFICATIONS OF

OCCUPATIONS OR INDUSTRIES THAT ARE SUFFI-
CIENTLY DISTINCT SO AS NOT TO GROUP EMPLOYERS
IN CLASSIFICATIONS THAT (JNFAIRLY REPRESENT
THE RISKS OF EMPLOYMENT WITH THE Et,fPLOYER.

(C) THE ADMIP(tSTRATORSHALL GENERALLY PRO-
MOTE EMPLOYER PARTICIPATION IN THE STATE
INSURANCE FUND THROUGH THE REGULAR DISSEMI-
NATION OF INFORMATION TO ALL CLASSES OF
EMPLOYERSDFSCRIBINGTHE ADVANTAGES AND
BENEFITS OF OPTING TO MAKE PREMIUM PAYMENTS
TO THE FUND. TO THAT END. THE ADMINISTRATOR
SHALL REGULARLY MAKE EMPLOYERS AWARE OF
THE VARIOUS WORKERS COMPENSATION PREMIUM
PACKAGFS DEVELOPPD AND OFFERED PURSUANT TO
THISSECTION.

4123.34 Premirm ratd itxed and nuintahsed; aceount-
ing; susphts; revisions of rateN premfum paymrnl security
fund; discottnta (Eff. 8-22-861

The industrial conunkssion, in the exercise of the powas and
discretion mnferrcA upon it in section 4123.29 of ttic Revucd Code,
shaB Ex and mainmin, fa eads eUss ofoeeupation, or industry, the
lowat possibk mtm of premium mos;stent with the maimcnance of
a solvent state imurance fund and the creation and maintenance of
a reasmsabte surplu& after the payment of kgitimate daiau for
injury, occupatiortal disease, and drath that it may suthmize to be
paid frorrr the state insurance fund fot the bencfit of injurod, dis-
eased, and thc dependaNs of killed employea. In establishing rates,
tha amnmiaion shall take inm account the necessity of ensuring
sutficient money is set aside m the premium payment security fund
tocover any defaults in premium oNigations. The cammission shall
observe Ihe following requimments in dassifying oecupations m
indrrsbia and fudng the ratesof premium for the rhks or thc ame:

(A) It shall keep anaoenrate aocoum of the money paid in
premiums by each of 1LC several dassp of oowpations or indus-
triee, and tbe tasscs on ac<ounl of injurie& ovarpational disease,
and death of ertsployea thereoF, and it sha8 also kap an accountef
the nwney reecived fmm cnch individual employer and the amount
oflossa ;ncurred against the stateinsurance fund on aecount of
injuries, occupatmnal disease, and death of the ampluyea of such
employer.

(B) Tenpa oeat of the money paid into the state insumnce
fUnd shaU be aet aeide for the creation of a surpfus untU such
surptus shall amount to the sum of one hundred thousand ddlars,
after wbich time, whenever necesnry in the judgment of the mm-
miseion to guarantee a sotvenl state imuntroe fund, a sum not
exoeeding five pa cens of aU the money paid into the smte insur-
anee fund thaU be credited ro sueb surplua fund. A rerision of basic
rutes shall be madc annually on the Btst day of July.

Revisions of besfc rates shaB be in aecordarrce with thc aldeet
four of the laaz frre calendsr years of the combined amident and
occupational diuase experienee of the commission in the adminis-
tratmn of sections 4123.01 to 4123.94 of the Rmised Code, as
shown by the aceounts kept as providqd in this seaion; and the
mmmissioa shaB adopt mla goveming aaid mta rev'isans, the
objem oF which shaB be to make an equitable distribution of bssa
among the several efassa of occupation or fndustry, which rules
shall bc gcn4ml in thdr appliration.

(C) The commission may apply that form of rating system
whieh it Unds is br.a catculated m merit rate or individually rate
the risk more eouitablv, uredimted upon the basis of its individual
industrial accidenl and occupational disease experienae, and may
encourage and stimulatezccided prevention. The commission shag
develop fixed and equimble rula mntm8ing the iating system,
which mles sha8 comerve to eaeh risk the basic principles of work-
ers' mmpmsation fisursnm.

(D) The commission, from the money paid into the statc insur-
ance fund, shall srl nside into an acenunt Of the smte insurance
fund titled a premium payment sccurity fund suffu5ent money to
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pay fa any premiums due from an employer and uncollectedwhich
are io exeus of the emptoyer's preomiuus security deposit.

(E) THE COMMISSION MAY GRANT biSCOUNTS ON
PREMH3M RATES FOR EMPLOYERS WHO HAVE NOT
INCURRED A CO84PENSADLE INJURY FOR ONE YEAR
OR MORE AND WHO:

(t) MAINTAIN AN EMPI.OYEE SAFEIY COldhfiTfEE
OR SIMILARORGAN)ZATION: GR

(2) MAKE pER1ODIC SAFETY INSPECfiONS OF THE
WORKPLACR

1'he fund shan be in the custody of the traasurm of state and
-disbursenteats thereftom shn0 be rnade by the bumau of workers'
eompcnsation upon order of the imtustrial summiaion to the state
insurancn fund:'rhe use uf the moneys held by the puemfum pay-
ment security fundshailbe restricted to reimbnrsanent m tbc atsm
insumnce fund of premiams duc and uneullaaed in cxce5s of an
amployei s prmdum secprity deposit. The moneys constilut5ngtha
premium payment securityCand shaR be maintained wifhuut regerd
lo or reliance upon any otheefund. This sacfion does not preventthe
deposit or investmcnt of the premium payment security fund with
any other- fuod created by Chapta 423. of the Revised Code, but
thc premium payment searity fund shall be separate and distinc[
fmevery other Purpme and a sirict aecuunting thareaf shan be
. . .maintained.

4123.343 Compensation for beudicapped employees;
statutory surplus fYod; bearings; direct paymssts tu

employee or dependents (Eff. 8=22-861 -

'fhic section shall tiee aomtnred fibareily ta the end that amploy-
ers ahall be encouraged to empioy and retain in their employment
handh:appedwarployera as defined in Ihu section.

(A) As used in this section, "handicapped employea" meam an
cmployctt who is afflicttd with or subject to any physiralar mental
impairment, or fwtb, whetha congenital or due to an injury or
disense of such charaata that the impairment cnastitates a handi-
eap in obtaining employment or would constitute a haadicapie
.obtaining reemploymem if the employee should becume uncm-
Ployid and whose handicap is due to any of thc following disaasrs
m etindilions:

(1) Epilepsy;
(2)Didbetes:
(3) Cardiac disease;
(4)Arthritispr
(5) Amputatcd foot, iag, arm or hand;
(6) Insr af sight of une m both eyes or a partiel loss uf uncor-

rected vision of moro than swenty-Eveper cent fulataally;
(7) Residual disahhity fmm poliomyeiitis;
(8) Caebratpalsy;
(9) Muhipte srdaosir,
(I0) Parkinson e disesae;
(11) Cerebral vnscular accident;
(t2) Taberculosis;
(I3) Silicosix
(14) psycho-neurouc disability following tvatment in a raeag-

nized medical or mental inafilution;
(15) Hemophiliat
(16) Chronic.osteomyelitis;
(17) Ankylosis of jnintT.
(18) Hyper imulinism;
(19) Museulsr dystrophies;
f20) Artcrio-aclerasis;
(21) Tlarombo-phlebitis;
(22) Varacmeveim;
(23) Caidiovascular and, pulmonary, OR RESPIRATORY

diseases of a fue fagbter OR POLICE OFFICER anployed by a
municipal eorporation or township as a regular member of a law-
fully consdtuted POLICE DEPARTMENT OR fne department;

(24) Gaai mioers' poeumacavidsis, commonly referred to as
"black lung discase"-

(25)Disability with respect to which an individual has carn-
pkted a tehabilitalion program condumed pmsuant to soctiuns
4L21S1. to 4121.69 of ibe Revued Code.

(B) Under thecircmrmmnoea set forth in this scetion an or sueh
portiua as the commission shall determme of the compensation and
bencfts paid in any claim arising hereaftm sha11 bc charged to and
paidirom the sramtory surplm fund erratedd under sxtion 4123.34
of tbe Raisod Cideand mlY the portfoa rcmainiog shall6c merit-
mied or ntherwise utated as part of the acaidcnt m aaarpational
disrau ex.pcrience of the employer. if the employer 6 a$lf-insmer,
the proportion of wch oosts whether cbargedto such statutory
surphts fundin whole or in part shafl be by way of diraet payment
to such employee or his dependents or by vray of reunburumeot tn
the se1P-inmrer as the cirwmstences shaR indirate. The provisiuns
of thiv section are applicable only in casea of death, total disabihty,
whc[her tempnmry or permanem, and all dlsabilities eumpemated
under division (42)(D) of sec6on 4123.57 of the Revised Coda- The
commission shall adopt mks apecifying tha grouods upaa which
chargcs to the stammry surplus fund areto he made. The rules
shall prohibit as a gmunds any agreement belvrcen empluyer and
claimant as to the merira of a rJaim and the amount of the charge.

(C) Aey employer who advisus the industrial commission prior
to the oecurreneeof an injury or eccupational diuase that it bas in
its employ a handirappcd employee as defined in this section sball
be entftled, in the event such a person is injured, m a delermination
haevnder. Any employer who fails to sn notify the commission but
makes appflcation for adetermination hereunder shaE be entit[ed
to a detemdimtion if the commissimt Gnds that there war good
cause for the fsilum m give notice of the employment of auch a
handicappul emplayee. The commission shall, annuany raquire
empbyers to Dle an inventory of current handicapped employees.

Application fm such dctermination shall ooly be made in easec
whue a handicapped emplnyec ss defined in thu seetiau ar his
depeadents chim or is receiving an award of compcmation as a
result of an injury or occupational disease oocurring or contracted
on or afta the date on which division (A) of this section frrat

included the handicap of such empluyee.
Upon the fiEng of such an application a staff hearing ofreer of

the industrial eomsnusion shall hold a hearing in accordance with
rulea promulgated by the cammirsion and render a dctcrmimtion in
the wmmisaon's name. The administrator of the bmenu of work-
as' eumpensauon shall be nolifred of all applications, and he or a
dedgnated astistant, shalt represent the intcrest of thc smtufory
surplas fund and may appear at the h<aringon the apphcation. The
administrator may appeal to the cnmmission the tmnsCa as a repre-
senm6ve of tLesmplus fund.

(D) The dreunutances under and tbe. manner in which such
appottiormwnt shaif be mnde are: -

(i) Whenera a handicapped employee as de6neti in this section
is injured m-disabled or dies as the result of an injury or occupa-
tionat disease sustained in the eomse af and arf®ng out of tds
employmmt ia tids state and the industrial cammission'swards
cornpensqfiuatherefm and when it appsars lo thesatislaUion of the
industrial commission that the injury or uccupatiunal disease or the
daatfi resut6ug lherefrom would not have ooeutrcd but for the pre-
vexisting physieal ar mental impairment of such handicapped
emplnyea, a)1 eompeasadon and benefits payable an account of such
disab7ity or death sha8 be paid from such surplus fund.

(2) Wbeneva a handicapped empioyee as defined in this acetion

is injurred or aablcd or dies as a result of an injmy m occupaflanal

diseuse and the commission finds that said injury or oaupadenal
disease would have bcen sustained or suHered withuut regard to the

empioyee's pre-axisfirg',mp^.'i,r„.nt but gh2t the raalrteg disability
or death was caused at least ia part through aggravation of such
employee's prereaisCmg disability, the commissien simll determine
in a manaa which is equitable and reasoneble and based apon
medtrat evidence tbe amaunt of disabifny or proportion of the cmt
of the drath award whicb h attributable to the employes s pre-
exis6ng d-asabiGty and tbeamount so found shall be chargcd to such

statulory surplus fund.
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(E) The benefrts and provisiom of this seUion shaR apply onfy
to employera who have complied with the workera' compenaation
act ather through insurance with the state fund m by obtaining
permission to pay compensation dirxtly under section 4123.35 of
MeRevisedCade. -

(F) NO EMPLOYER SHALL IN ANY YEAR RECEfVE
CREDIT UNDER THIS SECTION IN AN AMOUNT
GREATER THAN THE PREMIUM HE PAID IF A STATE
FUNDEMPLOYER OR GREATER THAN HIS ASSESS-
IvtENTSIF A SELF-INSURING EMPLOYER.

(C)EMPLOYERS GRANTED PERMtS4ION TO PAY
COMPENSATION DIRECTLY UNDER SECTION 4123.35
OF THE REVISED CODE MAY, FOR ALL CLAIMS MADE
AFTERVANUARY'1, t987,FOR COMPENSATION AND
BENEFITS UNDER THIS SECTION, PAY THE COMPEN-
SATION AND BENEFITS DIRECLLY TO THE EMPLOYEE
OR THE EMPLOYEE'S DEPENDENTS. IF AN EMPLOYER
CHOOSES TO PAY COMPENSATION AND BENEFITS
DIRECTLY, HE SHALL RECEIVE NO MONEY OR CREDIT
FROMTHE SURPLUS FUND FOR THE PAYMENT
UNDER THIS SECTION, NOR SHALL HE BE REQUIRED
TO PAY ANY AMOUNTS INTO THE SURPLUS FUND
THAT OTHEAWISE WOULD BE ASSESSED FOR HANDI-
CAPPED REIMBURSEMENTS FOR CLAIMS MADE
AFTER JANUARY i, 1987. WHERE AN EMPLOYER
ELECIS TO PAY FOR COMPENSATION AND BENEFYfS
PURSUANT TO THIS SECr1ON, HE SHALL ASSUME
RESPONSIBILITY FOR COMPENSATION AND BENEFffS
ARISING OUT OF CLAIMS MADE PRIOR TOJANUARY 1,
1987, AND SHALL NOT BE REQUIRED TO PAY ANY
AMOUNTS INTO THE SURPLUS FUND AND MAY NOT
RECBf VE ANY MONEY OR CREDIT FROM THAT FUND
ON ACCOUNT OF THIS SECTION.

412335 Paymcuffi to state Insurance fund; standards,
surety 6ondn, applications, and rales for se1C-insurxs [C'ff.
8-2286j

(A) Exocpt as provided in this section, every empioyu mer
tioned in division (B) (2) of secfion 4123-0I of the Revised Code,
and uary WbBcly owned ulitity shalt semiannuaily in the montha
of fanaary and luly pay into the stato insuranee fund Me amount
of prcmium fiaed bY the industrinl comuriuion for Me empbyment
or ouapa[ion of such employu, Me amomit of whick Premium to
be so paid by each auch empbyu te be dotermined by the r.lassifi-
catiom, rules, and rates made and publishedby said cmnmission.
Such cmployu shatl semiannually pay such furthu sum of mm^ry
inm tM1e state insurance funtl as may bu ascertained to be due from
him tiy applying the rules of said eommissian, and a reoeipt or
cer[iEcate certiCYMg ^t such paYmenr has been tnade shall imme-
diatdy be rnsiled ro sucb employer by the cUmmdssiun, which
receipt or cutificnta, attesled by the sael af said commusio0. a
prima-facie evidence af the payment of surf, premium.

The bureau of workers' compensation shall vuify whh Me see-
rctaryof smt< the existence of all corporatiom and arganizatiom
making application Cor workers' eompensation coverage and rhail
require every such applieation to include the empbyer's federal
idcnlifrcatioa number-

An empluyer as defsned in division (B)(2) of seotion 4123.01-of
the Revised Code wbo has contracted with e subcontraerorshali be
liable fm the unpaid prenuum due from any sueh subrwnmclor
wiM respect to that part of the payroli of thc subcontractor wldch is

fm wcf- r_rro•u•y1 ^yrsuant to the contract with such eroptoyer.
ProvHrd, that as to all cmplnyera whu were subsoribus to the

state insurance fund prior to January 1, 1914, or who may Grst
Januarybacome subsuibus to said fund in zny ot

her 3 DIVISON pro-or July, tlw-Frot-peragraPh'ef4Bis"seetio" TH1

viding for the papmem of such prcruiums sensiannually de DOES
not apply, but such semiannual premiums sheli be paid by such
emptoyorsfrom time to time upon the eapimtion of the respective
puiods for which payments into the fund hare been nwde by them-

(B) Provided, Mat such employers and publicly owned utilitics
who will abide by the rules of the comtnissian and who may be of
suffician fnanciat abiBty to render eertam ^the payment of oom-
p<nsation to injured employeex or the dcpendents of tiBed employ-
cu, and the furnishing of inedicaJ., surg-kal, musing, and bmpital
attenlion nnd services and modicines, aud funeraf expenses, equal to
or greater than is provided for in sections 4123.52, 4123.55 to

4123.62, and 4I23.64 to 4123b7 of the Rerised Code, and who do
nnt desue to insme the payment thereof ot indemnTy themselves
against loss sustained by the direct payment thereot may. upon a
finding of sucb faets by the ensnmusion, begrantcd tbc privilege to
pay ind'rvidunBY such eompedantian, and fumish such medical, sur-
gicai nursing, and hmpital serviecs and attention and funeml
ecpetnes directiy to snch injmed employaea or the dependents of
such killed employees. The commission may ebarge emplayus or
pubBely owoed utihties who apply far the privdege uf paping com-
pensation directly a reasonable appiication fee toeuver the comm¢-
aion's corts in ennnectian with proressing sad making a delermina-
tion with respect to an application. ALL EMPLOYERS
GRANTED THE PRIVILEGE TO PAY COMPENSATION
DIRECTLY SHALL DEMONSTRATE SUFFICIENT FINAN-
CIAL ANDADMINISTRATIVE ABILITY TO ASSURE
THAT ALL OBLIGATIONS UNDER THIS SECTION ARE
PROMPTLY MET. THE COMMISSION SHALL DENY THE
PRIVILEGE WHERE THE EMPLOYER IS UNABLE TO
DEMONSTRATB HIS ABILITY TO PROMPTLY MEET ALL
THE OBIJGATIONS 7MPOSED ON RIM BY THIS SEC-
TION. THE COMMISSION SHALL CONSIDER: BUT IS
NOT LfhHTED TO, THE FOLLOWING FACTORS, WHERE
APPLICABLE, IN DETERMINING THE EMPLOYER'S
ABILITY TO MEET ALL OF THE OBLIGATIONS iMPOSED
ON HIM BY THIS SECTION: -

(1) TIiE EMPLOYER EMPLOYS A MINIMUM OF FIVE
HUNDR.ED EMPLOYEES fNTHIS STATE;

(2) THE BMPLOYER HAS OPERATED IN THIS STATE
FOR A MINiMUM OF TWO YEARS, PROVIDIB)THAT AN
EMPLOYER WHO HASPURCHASED, ACQUIRED, OR
OTHERWISE SUCCEEDED TO THE OPERATION OF A
BUSINESS, OR ANY PART THEREOF, SITUATED IN THIS
STATE THAT HAS OPERATED FOR AT LEAST TWO
YEARS IN THIS STATE, SHALL ALSO QUALIFY;

(3) WHERE THE EMPLOYER PREVIOUSLY CONTRIB-
UTED TO THE STATB INSURANCE FUND OR IS A SUC-
CESSOR EMPLOYER AS DEFINED BY COMMISSION
RULES. THE AMOUNT OF THE BUY-OUT, AS DEFINED
BY COMMISSION RULES;

(4) THE SUFFICIENCY OFTHE EMPLOYER'S ASSETS
LOCATEDINTHISSTATETOINSURETHEEMPLOYER'S
SOLVENCY IN PAYING COMPENSATION DIRECTLY;

(5) THE FINANCIAL RECORDS, DOCUMENTS, AND
DATA, CERTIFIED BY A CERTIFIED PUBLIC ACCOUNT-
ANT,NECESSARYTOPROYIDETHEEMPLOYER'SFULL
FINANCIAL DISCLOSURE. THE RECORDS, DOCU-
MENTS, AND DATA INCLUDE, BUT ARE NOT LIMITED
TO, BALANCE SHEEIS AND PROFIT AND LOSS 3fIS-
TORYF'OR THECURRENT YEAR AND PREVIOUS FOUR
YEARS.

(6) THE EMPLOYER'S ORGANIZATIONAL PLAN FOR
THE ADMINISTRATION OF THE WORRERS' COMPEN-
SATION LAW;

(7) THE EMPLOYER'S PROPOSED PLAN TO INFORM
EMPLOYEES OF THE CHANGE FROM A STATE FUND

THEINSURER TO A SELF-INSURER, iriE PROCEDURES
EMPLOYER WILL FOLLOW AS A SELF-INSURRR, AND
THE EMPLOYEES'RIGHTS TO COMPENSATION AND
BENEFITS; AND

(8) THE EMPLOYER HAS EITHER AN ACCOUNT IN A
FINANCIAL INSTITUTION IN THIS STATE, OR IF THE
EMPLOYER MAINTAINS AN ACCOUNT WITH A FINAN-
CIAL INSTITUTION OUTSIDE THIS STATE, ENSURES
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THAT WORKERS' COMPENSATION CHECKS ARE
DRAWN FROM THE SAME ACCOUNT AS PAYROLL
CHECKS OR THE EMPI.OYER CLEARLY INDICATES
THAT PAYMENT WILL BE HONORED BY A FINANCIAL
INSfIT(RION IN THIS STATE.

THE COMMISSION MAY WAIVE THE REQUIRE-
MENISOF DIVISIONS (B)(f) AND (2) OF THISSECT(ON.
THE COMMISSIONSHALL NOT GRANT THE PRIVELEGE
TOPAY COMPENSATION DIRECTLY TO ANY PUBLIC
EMPIAYER, OTHER THAN PUBLICLY OWNED tlrlLl-
TIES-

(C) Tie cammission amy SHALL rcquire sueh^esurfty-er A

SURETY 6ond from said employers and publicFy owned u@lities as
WHO ARE GRANTED THE

PRIVILEGE TO PAY COMPENSATION DIRECTLY.

ISSUED PURSUANT TO SECTION 4123.351 OF THE
REVISEDODDE, THAT IS suffwlentao cumpeL or secute to sueh
fujured employtts, or to the dependenfa of saeh employees ns may
be killed,'tfle payment Of such compensation and expenses, which
IInB in m cvent be lrss than that paid or furnished out Of the state
insuranssfund in simitar cases to injured empbyces or to depu-
denla of kBled employees whaee employers oontribute to said fund,
eaenpt nhrsan emplnyce af sucb cmployer, who has suffewd the

loss of a band. arni, foot, ieg,"or eye priar to tiw injury for which
compensation is tohe paid, and thereafter suffers the loss of any
other of said members as the result of any injury sustaintd iu the
cuurse of and arising out of his employment,thc compcnsation to be
paid hyanchmnployw ead pubticly awned utility shaq be Iimited to
t6e dnabBBy IuRered (n the cubuquent injury, additional compen-
sation.if nay. to be paid by tke commusion out Of lhe surplus
created bysection 4123.34 of the Reviscd Code. Shaol^nen^e^paE

#yo
(D) I;fADDITION TO THE REQUIRF.MENTS OF THIS

SECTION, THB <ommisvon sha6 make and pubhsh rules gOV-
wning tlwmanner of making applicalion and the nalutt and esteml
of the pmof raryired ro jnstify su0h fmding of fad by raidcmmnis-
sion as m granting the pririlcge to such employers and publicly

ownednELties, wldc9 rulea shaffbe gcneraf {n thdr appBcation, one
of whiah tufcs shaB provide Wal aB employcrs, indud'eig publicly
ovmed afiBties, 8matcd du; privilege lo comPcamte dhectfy theu

as
luyeee,injured.-cmployus aad the dependenu of thcir kiged emp

sknll pag inm the stale insumnce fund such amoonts are
ttuimd ofm be ttedited to Ilse surplus id divicioo (Bj of sectian

ALL SECURE39 the Revesed Code. eMPLOYERS SH
DIRECTLY FROM THE COMMISSLON AND BUREAU

PONCENTRALOFFICES APPLICATION FORMS UPON
WHICHTHE BUREAU SHALL STAMP A DFSIGNATING

NUMBER. PRIOR TO SUBMISSION OFAN APPLICATION,
AN EMPLOYER SHALL MAKE AVAILABLE TO THE
BUREAU. AND THE BUREAU SHALL REV(EW,THB

" INFORMATION DESCRIBED IN DIVISIONS (B)(I) TO (g)
OF THIS SECTION. AN EMPLOYER SHALL FILE THE
COMPI.E7EDAPPLICATION FORMS WITH AN APPLICA-
TION FEE; WHICH SHALL COVER THE COSTS OF
PROCESSING THE APPLICATYON, nS F^ABLiSFicD BY
THE COMMISSION, BY RULE, WITH THE BUREAU AND
THECO.tMLSStON AT LEAST NINETY DAYS PRIOR TO
THEEFFECTIVE DATE OF THE EMPLOYER'S NEW STA-
TUS AS A SELF-INSURER" THE APPLICATION FORM
SHALL NOT BE DEEMED COMPLETE UNTIL ALL THE
REQUIRED INFORMATION IS ATTACHED THERETO-
THE COMIvfISSION AND BUREAU SHALL ONLY ACCEPT

APPLICATIONS WHICH CONTAIN THE REQUIRED
INFORMATION. "

(E)THE COMMISSION SHALL REVIEW COMPLETED
APPLICATIONS WITHIN A REASONABLE TIME. IF THE
COMMISSION DETERMINES TO GRANT THE PR[VI-
LEGE OF SELF-INSURANCE, THE BUREAU SHALL
ISSUE A STATEMENT. CONTAINING THE COMMIS-
SION'S FINDINGS OF FACT, THAT IS PREPARED BY
BOTH THE COMMISSION AND THE BUREAU AND
SIGNED BY THE"CHAIRMAN AND SECRETARY OF THE
COMMISSION- IF THE COMMISSION DETERMINES NOT
TO GRANT THE PRIVILEGE OF SELF-INSURANCE, THE
BUREAU SHALL NOTIFY THE EMPLOYBR OF THE
DETERMINATION AND REQUIRE THE EMPLOYER TO
CONTINUE TO PAY ITS FULL PREMIUM INTO THE
STATE [NSURANCE FUND. The commission also sha11 adopt
rules: establishing a nunimum levd Of perfOrmauce as a crilesion
for granting AND MAHQTAINING tRe privBegc to pay campen-
setion dircclly, AND Exing time limits beyond wh(ch faiture of the
sel[-insuring empbyer to provide for the necessary medical exami-
nations and evaluetiom may not delay a dceision on a elaimfsnteb-

(Ff The wmmissiun shaBadupt rulrs selting fmth pracrdurec
for auditing the prugmm Of enrployers thnt are gmnted the privi-
lege to pay eornpensation directly: Audits sha6 be conduerad by the
bureau of workers' compensation upon a rzndom basis or whenever
the buruau has graunds for belicving that an employer is not in full
eompliance with commissiun rrdes or Chapter 4123- of the Revued
Code. The bureau shall report irs Endingstu the commission-

The adminutrator nf Ihc burrau of wmkers compensation shall
monitor theprograms conductad by sdf-insuringemployers, tu
cmure compliance with trommission requirements and fOr that pur-
pose, shall devdop and. issue to employers who pay campansation
direcBy standardized forms for use by theemployer in all nspwrs Of
the empjoyets direct campensation program ard for reporting of
information to the buresu.

The bureeu shall rae4ve and tmnsmit m the commission and to
the employer nll complaints concerning any empl0yer engaged in
paying compansation dYrecdy to employees. IN THE CASE OF A
COMPLAINT AGAINST A SELF-INSURING EMPLOYER,
THEADMINISTRATOR SHALL HANDLE THE COM-
PLAINT THROUGH THE SELF-INSURANCE SECPION OF
THE BUREAU_ Tbe commission shall maintain a file by
empfoyer of all enmplaints received thatrelam to the employer. The
commiasion shall avaluate cach camplaint and take appropriate
a<tion.

Tbe mmrrdssion shall adopt as a rule a prohibition against any
employer who is granled Ihe privilcge ta pay campensation directly
fmm harrassing, dismissing, or otherwise disoplining any employee
ma.."-.ng a co.^.Tlaint which rule shall nmvido for a Enancial penalty
to be tevied by the commission payable by the offending emplayer.

(G) For the parposc of making determinations as to whelher to
gmnt selfAnsuring status m an employer or publidy owncdutiBty,
the cummissiou may subscribe to and pay for a credit reporting
serviee that offors rinancial and othar business information about
individus( employers. The costs in connection with the comtnfa-
sfan's subsmipuon or individuat reports from the servicc about an
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ayplinnr maY W included in lheapplirstum fee chatg<d empluYers
under this section.

(H) THE COMMISSION MAY, NOTWITHSTANDtNG
OTNER PROVISIONS OF CHAPTER 4123. OF THE
$EYISEDCODE, PERM[T AN EMPLOYER WHO HAS
BEEN GRANTEDTHE PRIVILEGE OF PAYING COMPEN-
SATION DIRECTLY TO RESUME PAYMENT OF PREMF
UMS TO THE STATB HJSURANC.E FUND WITH APPRO-
PR[ATE CREDtT MODIFICATfONS TO THE EMPLOYER'S
BASIC PREMIUM RATE AS SUCH RATE IS DETERMINED
PURSUANT TO SECTION4123.29 OF THE REVISED CODE.

4123.351 Surety bond prognm for self-imming
erupfoyers; default by employa; selfinsurbig emp)oyers'
Suretyband €uad; reiusurancP-, fules; stnte's liabBlty [Eit.

H-22-861
(A) EVERY EMPLOYER AND PUBLICLY OWNED

UTILITY WHO (S GRANTED THE PRIVILEGE OF PAY-
ING COMPENSATION DIRECTLY SHALL OBTAIN FROM
THE [NDUSTRIAL COMMISSION A SURETY BOND
ISSUED PURSUANT TO THIS SECTION. THE BOND
SHALL PROVIDE FOR PAYMENT FROM THE SELF-
INSURING EMPLOYERS' SURETY BOND FUND TO THE
COMMISSION OF ANY AMOUNTS PAID BY THE COM-
MISSION IN COMPENSATION OR BENEFITS TO
EMPLOYEES OF THE EMPLOYER IN ORDER TO COVER
ANY DEFAULT IN PAYMENT BY THE EMPLOYER. THC
BOND ISSUED TO &1CH EMPLOYER SHALL BE FOR A
FACE AMOUNT SUFFICIENT TO COVER THE ESTI-
MATED POTENTIAL LIABILITY OF THAT EMPLOYER.

(B) THB COMMISSION SHALL OPERATB A SURETY
BONDPROGRAM FOR SELF-INSURING EMPLOYERS.
THE PROGRAM SHALL MAKE AVAILABLE TO EMPLOY-
ERS AND PUBLICLY OWNED UTILITIES WHO ARE
GRANTED THE PRIVILEGE OF PAYING COMPENSA-
TION DIRECTLY SURETY BONDS AT RATES WHICH
ARE COMPETITIVE W[THRATPS OFFERED BY fOMPA-
N[RS MENTIONED IN SECT7ON 3929.10 OF THE REVISED

(pDE THE RATES ESTABLISHED EACH YEAR SHALL
BE AS[AW AS POSSHILE BUT SUCH AS WILL ASSURE
SUFFICIENT RESERVES TO GUARANTEE THE PAY-
MENT OF ANY CLAIMS AGAINST A BOND THE COM-
MISSION REASONABLY ANT)CIPATES WILL OCCUR.
THE COMMISSfON'S PROGRAM SHALL IN ALL PRACTI-
CAL RESPECTS FUNCTION AS A SURETY BOND COM-

3929.1g OF THE RfiVSED)CODE OR TO REGULATION BY
YIiC SUPERINTENDENT OF SNSURANCE.

(C)IF A SELF-INSURING EMPLOYER DEFAULTS,
THE COMMISS[ON SHALL RECOVER PAYMENTS OF
COMPENSATION OR BENEFITS FROM THE SELF-
tNSURINGEMPLOYER'S SURETY BOND. PAYMENT
FROM THE BOND RCLIEVES THE EMPLOYER OF ANY
LIABILITY FOR DAMAGES AT COMMON LAW OR BY
STATUTB THAT ARISES OUT OFTHE INJURY OR OCCU-

WOKBERS' COMPENSATIOHO CLAIM TO THE OEXTBNT

OFTHEPAYMBNt-
I (D)(I) THERE IS HEREBY ESTABLISHED A SELF-

INSURING BMPLOYERS' SURETY BOND FUND, WHiCH
SHALL BE IN THE CUSTODY OF THE TREASURER OF
STATE AND WfiiCt[ SH:.LL BE SEPAuA-rc upOM THE

PURSUANT TO THIS CfIAPTER THE FUND SHALL CON-
SIST OF CONTRIBUTIONS AND OTHER PAYMENTS
THER6TO BY SELF-INSURING EMPLOYERS WHO
PURCHASE A BOND TO SECURE THE PAYMENT OF

TIlONP412135 O THE REVISED CO E D SBURSEMENTS

TR AL COMMISSION PURSUANT TO TH S SECIION US
(2) THE ADMINISTRATOR OF THE BUREAU OF

WORKERS' COMPENSATION, SUBJECT TO THE
APPROVAL OF THE COMMISSION, HAS THE SAME
POWERS TO INVEST ANY OF THE SURPLUS OR
RESERYE BELONGING TO THE FUND AS ARE DELE-
GATE6 TO THE ADMINSFRATOR ANDTHE COMMIS-
SION UNDER SECTION 4123.44 OF THE REVSED CODE
WITHRESPECTTOTHESTATEINSURANCEFUND.THE
COMMISSION SHALL APPLY INTEREST EARNED
SOLELY TO THE REDUCTION OF PREMIUMS CHARGED
TOEMPLOYERS AND TO THE PAYMENTS REQUIRED
ON BONDS DUE TO DEFAULTS-

(3) IF THE COMMISSION DETERMINES THAT REIN-
SURANCE OF THE RISKS OFTHE FUND IS NECESSARY
'FO ASSURE SOLVENCY OF THE FUND, THE COMMIS-
SION MAY:

(a) ENTER INfO CONTRACTS FOR THE PURCHASE
OF REINSURANCE COVERAGE OF THE RISKS OF THE
FUND WITH ANY COMPANY OR AGENCY AUTHOR-
IZED BY LAW TO ISSUE CONTRACTS OF REINSUR-
ANCE;

(b) PAY THE COST OF REINSURANCE FROM THE
FUND;

(c) 4NCLUDE THE COSTS OF REINSURANCE AS A
LIABILffY AND ESTIMATED LIABILITY OF THE FUND.

(Y) THE INDUSTRIAL COMMISSION MAY MAKE
RULES PURSUANT TG CHAPTER 119. OF THE REVISED
CODE FOR TNE IMPLEMENTATION OFTHIS SBCT[ON.
.(F) THE PURCHASE OF COVERAGE UNDER THIS
SECTION BY SELF-INSURING EMPLOYERSIS VAL[D
NOTWITHSTANDiNG THE PROHIBITIONS CONTAINED
IN DIVISION (A) OF SECTION 4123:92 OF THE REV[SED
CODE AND S IN ADDrrION TO THE INDEMNITY CON-
TRACTS THAT SELRINSURING EMPLOYERS ARE PER-
MI77Hil TO PURCHASE PURSUANT TO DIVISION (B) OF
SECTION 4123.82OFTHE REVISED CODE.

(C) THE COLLECTION OF PREMIUMS, THEADMINIB-
TRATION OF THE PROGRAM. THE INVESTMENT OF
THE MONEY [N THE SELF-INSURING EMPIAYERS'
SURETY BOND FUND, AND THE PAYMENT OF LIABILI-
TIES INCURRED BY THE SELF-INSURING EMPLOYERS'
SURETY BOND FUND DO NOT CREATE ANY LIABILITY
UPON THE STATE

EXCEPT FOR A GROSS ABUSE OF DISCRETION.
NEr[HER THE INDUSTRIAL COMMISSION, NOR THE
IND[VIDUAL MEMBERS THEREOF, NOR THE ADMINIS-
TRATOR OF THE BUREAU OF WORKERS' COMPENSA-
TION SHALL INCUR ANY OBLIGATION OR LIABILITY
RESPECT[NG THE COLLECTION OF PREMIUMS, THE
ADMINISTRATION OF THE PROGRAM, THE IN V EST-
MENT OF THE FUND, OR THE PAYMENT OF LIABILI-
TIES THEREFROM.

4123.352 Self-[nsuriug empioyers evaluation board; rev-
oea8un or refusal of privilege to be self-iasurcr; comp4+ints

againN self-iusurers (Eff. 8-22-861

(A) THERE IS HEREBY CREATED THE SELF-INSUR-
ING EMPLOYERS EVALUATION BOARD CONSISTING
OF THREE MEMBERS. THE MEMBER OF THE INDUS-
TRIAL COMMISSION REPRESENTING THE PUBLIC
SHALL BE A MEMBER OP THE SELF-INSURING
EMPLOYERS EVALUATION BOARD AND SHALL SERV'c,
EX OFFICIO, AS CHAIRMAN. THE GOVERNOR SHALL
APPOINT THE REMAINING T(VO MEMBERS WITH THE
ADVICE AND CONSENT OF THE SENATE. ONE MEMBER
SHALL BE APPOINTED WHO [S A MEMBER OF TtiE

O f R SHALL BE REPRESENTATIVE O^IG MEMBE A6OR-
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NOT MORE THAN TWO OF THE THREE MEMBERS OF
THE BOARD MAY BE OF THE SAME POLffiCAL PARTY.

OF THE TWO MEMBERS ORIGINALLY APPOINTED
BY THE GOVERNOR PURSUANT TO TH[S SECTION,
ONE SHALL BE APPOINTDFOR AN INITIALTERM OF
TWO YEARS AND ONE FOR AN INITIALTERM OF FOUR
YEARS. THEREAFTER TERMS OF OFFICE OF THE TWO
MEMBERS SHALL BE FOR FOUR YEARS. EACH TERM
ENDH4GON THE SAME DATE AS THE ORIGINAL DATE
OF APPOIt4ThfENT. ANY MEMBER APPOftVTED TO F1LI.
A VACANCY OCCURRING PRIOR TO THE EXPIRATION
OF THE TERM FOR WHICH HIS PREDECR9SOR WAS
APPOINTED SHALL HOLD OFFICFOR THE REMAIN-
DEROFSIJCH TERM. ANY MEMBER SHALL CONTINUE
INOFFICE SUBSEQUENT TO THEEXPIRATION DATE
OF HIS TERM UNTIL HIS SUCCESSOR TAKES OFFICE,
OR UNTIL A PERIOD OF SIXTY DAYS HAS RfAPSED,
WHICHEVER OCCURS FIRST. A VACANCY IN AN
UNEXPIRDTERM SHALL BE FILLED IN THE SAME
MANNERASTHE ORIGINAL APPOINTMENT. THE GOV-
ERNOR MAY REMOVE ANY MEMBER PURSUANT TO
SECT(ON 3.05 OF THE REVISED CODE

THE COMMISSION MEMBER WHO IS ALSO A
MEMBER OF THB INDUSTRIAL COMMlSSION SHALL
RECEIVE NO ADDITIONALCOMPENSATION BUT
SHALL BEREIMBURSED FOR ACTUAL ANDNECES-
SARY EXPENSES IN THE PERFORMANCE OF HIS
DUTIES. THE TWO REMAINING MEMBERS OF THE
COMMLSSION SHALL RECEIVE PER DIEM COMPEN-
SATON FIXED PURSUANT TO DIVISION (1) OFSECTION
t2A.15OF THE REVISED CODE AND ACTUAL AND NHC-
FSSARY EXPENSES INCURRED IN THE PERFORMANCE
OF THEIR DUTIES.

FOR ADMINISTRATIVE PURPOSES. THE BOARD IS A
PARTOFTHE BUREAU OF WORKERS' COMPENSATION,

NE ESSARI
BURPAU

H PAC^E, RSCAFF, mAND SUPPLIES.
THE BOARD SHALL MEET AS REQUIRED BY THE
fDUSTRIAL COMMISSION.

(B) IN ADDITION TO THE GROVNDS LISTED IN SEC-
TION 4123.35OF THE REVISED CODE PERTAINING TO
C61TERfA FQR BEINGGRANTED THEPRIVH,L+GE OF
SELF-INSURANCB. THE GROUNDS UPON WHICH T14E
INDUSTRIAL COMMISSION MAY REVOKE OR REFUSE
TO RENEW THE PRIVILEGE SHALL INCLUDE FAILURE
TO COMPLY WITHANY RULFS OR ORDERS OF THE
COMMLSSION OR TO PAY CONTRIBUTIONS FOR THE

SELF-INSURrNG
PROGRAM ESTABLISHED BY SEC'riON 4123O51 O F THE
REVISED CODE, CONTINUED FAILURE TO FILE MEDI-
CAL REPORTS BEARING UPON THE iNJURYOF THE
CLAIMANT, AND FAILURE TO PAY COMPENSATION
OR BENEFITS IN ACCORDANCE WITH LAW IN A
TIMELY t+tANNER A DEFICIENCY IN ANY OF THE
GROUNDS LISTD IN THIS DIVISION IS SUFFICIENT TO
JUSTIFY THE COMMISSION'S REVOCATION OR
REFUSAL TO RENEW TIIE EMPLOYER'S SELF-INSUR-
ANCE STATUS. THE COMMISSION NEED NOT REVOKE
OR REFUSE TO RENEW AN EMPf.OYER'S SELP-INSUR-
ANCSTATUS IF ADEQUATE CORRECfIVE ACTION IS
TAKEN BY THE EMPLOYER PURSUANT TO DIVISION
(C)OFTHIS SECTION.

(r;rTHEt."^".f.`•^Sv1ONSu<L I REFER TO THE BOARD
ALL COMPLAINTS OR ALLEGATIONS OF MISCONDUCT
AGAINST A SELF-INSURING EMPLOYER OR QUES-
TIONS AS TO WHETHER A SELF-INSURING EMPLOYER

TOCONTINUES
BOAR SHALLINVESTIGATE AND MAY ORDER THE

ACCOR-CORRECT IVE
WITH SV H SCHDU AS TIiE BOARD F CIXESDANCE

THE BOARD'S DETERMINATION IN THIS REGARD
NEED NOT BE MADE BY FORMAL HEARING BUT MUST
BE 1SSUED IN WRIITEN FORM AND CONTAIN THE SIG-

NA-FUELE DETERMINES, A^FTERHEARING CONDUCTED
PURSUANT TO CHAPTER 119. OF THE REVISED CODE
ADTHE RULES OF THE COMMISSION, THAT THE
EMPLOYER HAS FAILED TO CORRECT THE DEFICIEN-
CIESWITHIN THE TIME FIXED BY THE BOARD OR IS

EV SEDICODE, VTI(E BOARD SHA(J. RECOMMEND TO
THE COMMISSION REVOCATION OF AN EMPLOYER'S
PRIVILEGE TO SELF-INSURE OR SUCH OTHER PEN-

PROBATIONHOR AAfC1VILUPENALTY NOT TB-EXCEED
TENTHOUSAND DOLLARS FOR EACH FAILURE. A
BOARD RECOMMENDATION TO REVOKE AN
EMPLOYER'S PRIVILEGE TO SELF INSURE MUST BE BY
UNANIMOUS VOTE. A RECOMMENDATION FOR ANY
OTHER PENALTY SHALL BE BY MAJORITY VOTE.
WHERE THE SELF-INSURING EMPLOYERS EVALUA-
TION BOARD MAKES RECOMMENDATIONS TO THE
INDUSTRIAL COMMISSION FOR DLSCIPLINING A SELF-
INSURING EMPLOYER. THE COMMISSION SHALL
PROMPTLY AND FULLY IMPLEMENT SUCH RECOM-

MENDATIONS.

4123A11 Assesssnants for disabled workers' relief fund
lEft. 8-22-861

(A For the purpose of eaaying out seclions 4123.412 to

4123.418 of the RnvfsedCoda the industrial cumnrissien shait levy
an assusatwnt against all empMyers at a rate, of at kast Eve but stot
tu exceed ten eenes per ono hundred do8ars of payroll, lieginning
July I, 1980, such rate m bc delennined annuallY for eacb
ampbyer group listcd in divisions (A)ffi) tu (D)(3). of this section,
which will produce an amaunt no gteatu than the amnunt rsti-
nmted by the eommission to be neees.tary to carry oat such seetions
for the perind for which the asussmenf is lovied. In the ovenc ghe
amount pruduced by the assesnnem is nnt su!<eieut to earry our
aucA ceelions the additional anmuntnecessary sbaB ba provided
from tbe inmme ptoduced as a result of investments made pursuant
to section 4123.44 of Ihe Revised Cade.

Aasessmenls shaR be levied according to the followin8 sehedulc:
(A)jq Private fund emPluytrs, exeept self-insured employers-

inJanaary and July of eaeJs year upon gmn payrolls of the preced-

ing six nwmhs;
(B)21 Counties and taxingdistriet employers therein-in Janu-

ary of each year upon grosspaYrolls uf the precedirtg twelve

months;
(Cj(3) The state as an aosployer _

^1 aof thu April. ngythreeOctober of each year nPoa gross p'. p

monlb9:

Amounts assessed in zeeordance mfth Ihis scctiun shell be col-
lected from eaeh eroployer a: prescribed tn rules adopted by the

industrial conunission putsuam to division (E) of seclioa 4121.13 of

the Revised Cude.
The muneys derived from the assessment provided fm in this

section shall becre4ited to the disabled workers' relief fund created
by scction 4123.412 of the Revittd Code. The commission shaR
establish by rule dassifscatiuus of emplnyers within divisious (A)(1)
tu (B)(3 of this tection and sha8 determine rater for aach elass so

as to fairly appmtiou the cusiv of carryiagout sxtio,r- 4123.412 .o

4123.419 of the Rev'scd Cuda.
LBI FOR ALL INJUR(ES AND DISABILF[IES OCCUR-

RING ON OR AFTER JANUARY 1, 1987, THE INDUS-

TRIAL TO 4123.418D FNG OUT SECTIONS OF THE
REVISED CODE, SHALL LEVY AN ASSESSMENT

c
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AGAINST ALL EMPIAYERS AT A RATE PER ONE HUN-
DRED DOLLARS OF PAYROLL. SUCH RATE TO BE
DETERMLNED ANNUALLY FOR EACH CI.ASSIFLCA-

L[SFED IN DIVISIONS (A)(1) TO (3) OF THIS SECT ON,
WHICH WILL PRODUCE AN AMOUNT NO GRBATER
THANTHEAMOUNT ESTIMATED BY THE COMMIS-
SION TQBE NECESSARY TO CARRY OUT SUCH SEC-_
TIONS FOR THE PERIOD FOR WHICH THE ASSFSS-
MENT IS LEVIED.

AMOUNTS ASSFSSED IN ACCORDANCE WITH THLS
DIVISION SHALL BE BILLBD AT THE SAME TIME PRE.
MIUMS ARE BILLED AND CREDITED TGTHE DISABLED
WORKERS' RELIEF FUND CREATED BY SECTION
4123.412 OF THE REVLSED CODE. THE COMMISSION
SHALL DETERMINE THE RATES FOR EACH CLASS IN
THE SAMEMANNER AS IT FIXES THE RATES FOR PRE-
MIUMS PURSUANT TO SECTION 4123.29 OF THE
REVISEDCODE-

" (C)FORAN EMPLOYERORANTEDTHEPR[VILEGE
TO PAY COMPENSATION DIRECTLY THE BUREAU OF
WORKERS' COMPENSATION SHALL PAY TO EMPLOY-
EE3 WHOARE PARTICIPANTS REGARDLESS OF THE
DATE OF INJURY. ANY AMOUNTS DUE TO THE PAR-
TICIPANTS UNDER SECTION 4123414 OF THE REVISED
CODE AND SHALL BILL THE EMPLOYER. SEMIANNU-
ALLY, FOR ALL AMOUNTS PAID TO A PARTICIPANT.

4123.413 Requirements for parlicipation in fund [EH.

8-22-861

1n-erder TO BE ELIGIBLE m participate in said fundr a
pnrt;eipant muat be permanently and totally disabkd and be receiv-
ing wmkers' compensalion paYments, the toml Of which, when rum-
bined with disabil3tY beaefits reaived Pursnant to The Social
Seovrity Act is less than threahundted forty-two dollars per momh
adju%eii anauaBy as providcd in division (B) of seciion 4123.62 of

the Revised Cnde.

4121414 Amount Of payments (Pdf. 8-27'-861

...._._.--,-----
xnge-, PERSON DETERMINED ELIGIBLE, PIIB3VANT TO
SECTION 4L23.413 OF THE REVISED CODE, TO PARTICI-
PATE IN THE DISABLED WORKERS' RELIEF FUND is
entitted m reoeive payments, without application, front thc disabled
warkcra'-telie€ fund of a monthly amount equal to the LFSSER OF

dTHE diBerence betwcen tbrce hundred forty-two dollars, adjuste
annuany pmsuanl to division (B) of section 4123.62 of the Revised

Code, and stwkieseer_
(1) THE amount as he is receiving per month as THE disability

MONTIILY 6exfita'AWARD pursunnt m The Social Security
. ._

Ach

(pser-samres_ OR
(2)THB AMOUNT he 7s receiving monthiy under iâe'+orkcr,''

compensation laws fp permanent and tutal disabililypprerided-that
in: INdeerermining such difference, a participant shall be eunsid-
orid as recciving the amount Of such participam's compemation
whichsha6 have been rommutcd under lhe prm"urom Of section

4123.64 of the Revised Code. Such payments shall be made
monthty during the period in which sud particfpanl ie permanvntfy

and totally disabled.

4123.512 Nofiricatiou of emqfoyer; idormafroa from
.othtr parlies; hartdGng of efaims [Fdf. 8-21.861

Revised Cude, thesdminhtrator of the hmeau ofworkers2 wmpert-
satioa simB fotthwith norify the employer of t6e claimant Of thc
receipt d'the eiaim and of thc fects allegcd therein. lf the advun¢-
tramr shall receise from a person othcr thnn the elaimant written

_infonmtion indicating rhat an injury m ocurpational d-atase has
oc<urred orbeen contracted whieh maY be eompcnsabtenndcr
Chapter 4123. of the Reviscd Cod4 the adniudstnmr sha6 notify
the employee tnd the employu of sueh information. Thc reaeipt of
such informntion and wch norine by the administramr shaii be
considercd an applicafrou for eompemaimn ander section 4123.84
or 4123.85 of thc Revis<d Code. Upnn rcceipt Of a cizim, the
administmmr shall advise the ehimam of the claim number
asstgrted and theclaimant's right m represeatalion in the proeessing
of a etaim or to dxt ao representxtion. IF A CLAIM IS DETER-
MINED TO BE A COMPENSABLE LOST TIME CLAIM,
THE CLAIMANT AND THE EMPLOYER SHALL BE NOTI-
FIED OF THE AVAILABILffY OF REHABILITATION SER-
VICES. No burean or induxhial commission emplnycc shall
direcdy or indiratly convey any informatian in dmogalion of this
tigM. 73is section shall in na way nhrogate 1he admirustmtor's
responsibi^ty m aid and assiat s claimaat in Ne filing of a claim
aud to advise the elaiment uf hu dghls under the law.

Thc adminisirator aheif assign all claims aad inveuigations to
the distticl office of the bureau of workcrs' wmpematmn frnm .
which invasGgai-mn and determinafan may be nmde moat expedi-
tiouslyand 1he deputy adminiatmtor wha fs iv <harge of such office
sha6 be reaponsible Cor and ahall supuvise and d'ueel the prompt
dispositioo of all claims and iavasiga[iom aesigrrcd to suqt ofene.

[mestigaUon oF ihe facts toncerniog an inJury or auupationai-
d'ueaseshaE be asceASined in whatever manner msy he most
appropriala Starements ofihe anployee, empbyer, atrendiug pby-
siaian and witnesses may be oblairrad in writing or may be made to
the investigator oraBy m by telephone or telegraph accordingly as
the qrcumetancee may justify-

(B)No person who is nol an employce of the bureau or indus-
Uial commission or who is not by law given aececs 1. the contents of
a clahus fila sball have a file in his possmsion.

4123.515 Disputed chims; hearfngs; reconsideration;
payment of award; repaying fneorrect awards [F.ff. g-22-861

Wbere there is a disputed claim, the adminisuator of the
bureau of worlan' compensation ur one Of his deputies shall refer
that claimto the appropriate district heaimg offwet. The district
hearing ofEcer shsil afford to the ctahmnt and the employer an
oppprtunity to be heard upon reasonable nutice and Io prcxnt
testimony and Cac1s perGncnt to the elaim. Thc district bearing
ofEcar when be dcems it appropriate mzY COMPel testimony or the
produU)on of evidence that is pertinent m a violaUon of a specific
safety requirapent, idemilira the cause Of injury or occupatianal
diswse, or presenn thc cirennulerwsof thc injury or occupativnai
d'uease.

The districY hearing ofBcer in anY hearing shall not be bound by
c9mmmn law or smtulhry rules of evidence or by teehnical or formal
rulrs of Proeedme, but the district beering otfsars and staff hcar-
ing ofrcers shall fo8ow the rules and guidelines cstablished by the
industsial cummission.

The partie.t sball be required m proceed promptly and withnut
oon{inuanees execpt in cases of hardship prejudicial to a party and
d=- atber to the 1a1-k of tfnw afforded by the nmice of the heating
or tu olhcr cause which the party wuld nel be expected to faresce
and provide against. .

The district hearing olfimr shafl prcicnt his dedsion and 1he
reasom thcrefnr in conformity with the requ"uements of divuion (B)
ntsection 021.36 uf the RmisedCodc and shatl date and forthwith
maii copies thereuf to the daimant and the anpiaycr aud their
rcpresentalives at their respective addrrsses.
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Payment of an award made pmsuam to a decision of the dishict
hearing officer in a edairti shaE commeace twenty days after the
datoof the decision except that, in a11 cases of a deimmination
made under divismn (B)j.A) of secrion 4123.57,0f the Rerised
Code, where an appEcation for recansideratiun pursuant to dtvision
(B)fA • of section 4123.57 of the Revised Code has beeu fded, no
paymcnt shall be made to the daimant uotil a final dodsion on
reeonsidemtion allows oompemafmn. In all other cases, if the dee:
stun of Iltedirtriet heariog offioer is appeakd by the empiuyer or
the adminut7ator, the bureau shall withhold compensation and ben-
efits during the cuursc of the appsal to the regional boardor revicw,
but whue the regional board rulea in favur of the clairtssnt, cum-
ptnsation andbeaefrts shall be paid by the bnreau or by tho sd[
josuring employer whether or not furthm appcalis takea If the
daim is subsequently dcoied; paymenls shall be charged to the
surplus fund created under division (B) of seclion 4123.34 of the
Revised Code, and if the emplnyu is a atate risk such anuwm shall
ismbe charged to fhe employess taperienoe and if the employer is a
selEinsmcr sucb amount shall he paid to the aelf-imurea from said
surplus fund.

4123516 Appeal to regional board snd indmtrwf com-
misHon; rmssignment Of cases; limits an adininRhator's
appeals [EtL 8-2b561

A claimant, an employer, ar the administrator of the bureau of
wmkers', eumpensation who is dissatisfied with a decision of thc
district hearmg offrar may appral therefrom by fifing a notice of
appeal with the bureau, with a regional board of review, or witb the
indnstrial eommissioa, within twenty days after the date of receipt

of notice of the decision of the district besr)ng offnxr.

Suds nmioe shalt state the names of thc claimant and the
employer, the number of the claim, the date of the decision
appealed from, and tiie fact that the appellant appeals Bserefrom.
. Upoa the frgrsg of a notiee of appeal the commission shall assign
the eppenl farhearing berore a regional board of review a<cord-
ingty as will be nmat convenient tu the daimantand a prompt
heaiing snd deterrnination ofthaappesl and sha6 nutitpthe admia-
istrmor, the elaimant, and the anployer of such assignment. A
reglonal board shuRrender a dec6ion within two menths of the
filingof any appeal unless the twsrd demonsttates to the commis-
aion adequzte grounds fm a reaconable delay.

WHERE THE COMMISSION DETERMINES THAT THE
CURRENT CASELOAD OF A BOARD IS SUCH AS TO
RE9ULT IN AN f1idREASONABLE DELAY IN THE HEAR-
ING AND DETeRMUyATION OF ONE OR MORE CLAIMS,
IT MAY RBCALL THE CLAIMS WHICH IT HAS
ASSIGNED 7'O THE BOARD AND ASSIGN THE CLAIMS
TO ANOTHER BOARD. H4 SUCH A CASE, THE COMMIS-
SION SHALL REQUIRE THE SECDND BOARD TO MEET
AT THE MEETING I.OCATION OF THE FIRST BOARD.

The commission ALSO may at any tme OTHER TIME recall
any daim whichit haa assigned to a board and assign sueh claim to
nnother board.

The decision of a regional board of review sha6 be the decision
of the commission exapt where an appeal is allowed by [he indus-
iriai comnussion under this sec6on or by a court under section
4123.519 of the Reviscd Code- Thc adminisirator, the claimant, or
the cmployer may fife an appeal to the commission from a decision
of a regional board within awenty days aftcr the date of rccrapt of
thedecision.

Nmiee'of the ordef Of the industrial commission permitting or
refusing to permit an appeal from a regional buard Of review ahall
be dated and an the same daY maiied m the admininrator, ttse
claimant, and the empluyer-

No appeal shallbe takeu by tha administrator in mses where
the employer was represented at the hearing wberc the order was
adopted uniass the appeal is battdopon questiuns of law or allega-
liom of fraud. No appeal by the administrator sbail be timcly
unless fiied.within twenty days following the date upon which the

cmployer received the order from which the administmtor secks m
appeal.

4123.519 Appeal to court of aommon pleas•r renur;
noNce Of appeal; petition; custs; repaying incorreet awards
(Eff, 8-22-861

The elzimsnt or the employer may appeal a decision of the
indnstrial commission or of its staH hearing offscer made Pursuaot
to division (B)(6) of seation 4121.35 of the Revised Code in any
injury or accupational disease case, other [han a dceision as to the
extent ofdisability, tu the aourt of cummon pleas Of the caunty in
which the injury was inEicted ur in which the contmel of employ-
ment was made if the injury occurred eotside the slate, OR IN
WHICH THE CONTRACr OF EMPLOYMENT WAS MADE
IF THE EXPOSURE OCCURRED OUTSIDE THE SfATR IN
THE EVENT THAT A CLA[MANT OR EMPLOYER IS
UNABLE TO PROPERLYNEST JURISDICTION IN A
COURTFOR THE PURPOSES OF AN APPEAL BY THE
USE OF THE JURISDICTIONAL REQUIREMENTS
DESCRIBED IN THIS PARAGRAPH, THE APPELLANT
THEN MAY RESORT TO THE VENUE PROVISIONS IN
THE RULES OF CIVIL PROCEDURE TO VBST JURISDIC-
TION IN A COURT. if the claim is for an oceupational disease
the appea) shall be to the courtof cammon pleas Of the oounty in
whieh the expmure which caused the diseeseocenrred_ Likc appeal
may be mken from a decision of a reginnal board from which tise
commission or its staff hearing ofTiar has reNSed to pernut an
appea] m the rnmmission. Notice of such appenl shall be 6led by
the appellant with the court of common pleas within sixty days
aftcr the date of the reaipf off the decision apprsled from or the

date of receipt of the mder Of the eumnusslon refusing to pcrnut an
appeal from a regional board of reriew. Such Elings shall be the
only act required to perfeat the appeal and ve+t jurisdiuion in the

ceurL
Notice of appeal shall smte the names of the claimant tad the

cmployer, the numba of the claim. the date of the decision
appealed from, and the fact that the appol%nt appeals therefrom.

The adrninistrator af the bureau of workers eompensation, the
daimant,and the empkrym shall be partias m such appeal and the
snmmission shall be made a pany if it makes appiiealmn therefur.

The attomey genoml or onc or more of hfs assrstants or special
counsel designaled by him shall rcpresent the adndnistrator and the
commission. In the event the attomey genceat or his dcsignated
assistants or speaal counsel are absen4 the administatm ur the
eonuoiseion shall aelcct one or more of thc attorneys in the employ
of the administramr or the commission as his nr its attorney in such
appeal. Any atumncy so emPloYad shzil runtinue his representation
during the entire period of the appeal and in all hearings thereof
execprwheresuch continued representation beeornes impracticai.

Upon receipt of nmice of appeal the clerk of courts sball cause
notiee to be g-rvcn to all partirs who are appellecs and to the

eemmrrsma
Thc elaimant sha11, within thirtY days after theYding Of 1ke

notice of appeal, fitc a peti8on containing a statemeat uf fseis in
urdinary and evnase language showing a cause of action m partici-
pate or to continue to partidpate in tbe fund and setting forth tbe
basis fur the jurisdiction of the eomt over the actwn. further
pleadinge shan be had in aerordancc witb the Rules of CivB Proa-
dure, proridcd that servia ofsummom on such petitioo aha[I nm bc
iequired. Thc cksk of the caurt sball, upon reccipilhereoL transmit
Gy certified ma6 z cupy thercof to ezch party named in the nmice of
appeal other than lhe claimanl Any party maY Hle with tfie clerk
priur to tke trial of the actinn a deposition uf aey physAian taken in

p: '®i ;a of tb- Rer:se..a C_^dr- ^hich dacwrdance wirh:he • . - ^=°
tion may hc rwd in the trial of the aclion even Nough mch physi-
eiaa ie a raidem of or subject [o servioe in [he couaty in'whieh thc
[rial is tmd. Thccaat of t)w dcposition filcd'm court and of copics Of
sueh deposition fur each party shail be paid for by the industrial
commission from the sarptus fund and the casls thcreof eharged
against the unsuceessfui party if tbe claimant's right to pmtidpa/e

c
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or wntinue tp participate is tinsily sustained or esmbtished in sueh
appeal. In the event such a depasition Is taken and fded, the physf-
ctan wha.xdcpusition is takca shall rwt be requircd to respoadto
any subpwa issued in the rrtal uf the action. The ooart,or thejury
under the instruct;uns of thc court, it a jury is dmmnded, sha4
determine the right of the claimant to participate m tu contmue to
participate in the fund upon the evidcncc adduced at tht: hearing of
such actiom

The euust shall certify its daision to the aomndssion and such
certifscate shall be cntered in the rrmrds of the tourt and appeal
from such judgment shall be governed by the jaw appfimble to the
appeal of civil ae6ons.

Thecast of any kgal proxcdings authorized by this section,
including an attorncy'a fee to the elalmant s attorney to be fsxed bY
the rrial judge in the event the claimant's right to part;cipate or to
continue to participate in the fnnd is established upou tht Bnal
determination of u.o appeal, shall be texed against the entPluYer or
the industria( comntission it the industrial commission or the
adminittmtor rather than the employer coatested the right of the
claimant to participate in the fund- Such attomeyT fez ahall not
exceed twenty per cent oFan award up m three thoussnd dollsrs
and ten per tent of all emounts in excese thereof, but in m evcnt
shall such fee excced fiftecn hundred dnllam

if the Bnding of the court or the verdiU of the jury is in favor of
the clahnant's right to participate in the fund, the comndwian and
the adminisuator shall thereafter prooced in the matter of the
claim as if suoh judgment werc the decision of the mmmusinn,
subjed to the power of modincatinn provided by seGion 4123.52 of

thcReviscdCmde.
An appeal from a dec;sionof the commission or any aetion Eled

in a case in wfiichan award of compensation has been madc shall
not stay the payment ofcompensatron under aueh award ar pay-
ment of cumpnnsation for subsequent periods of total disabiliry
during the pendency of the appeal. In the event paymcnu are made
ta a claimant which should not have been made under the decision
af the appellate court. the amount thereafshell be charged to the
surplus fund under division (B) of sectiun 403-34 of the Revised
Cade: In the event thc employer is a smte risk, such amount sball
not be charged to theemployer's cxperience. In the event the
employer is a self-insuier, such amount shall be paid m the seif-
insurer from said surplus fund. AB actions and proceedings undu
this section which are the subjeUt of an appeaf to tbe auurt of
aommon pleas or the court of appeals shall be prderted over all
other eiv6 actions except election causes, irrespective of position nn
the calendar.

This seclion applits to all decisions of the commiaiunn, tbe
administrator, or a regional board of review on November 2, 1959,
and an etaims filed thereafter shall be gorerned by aectians
4123.512 to 4123.519 of the RevisedCade.

Any actiun pending in cosamon pleas cmrrt ur any othcr cuurt
on Ne^em^e^-1'133 JANUARY 1. 1986 under this section shal:

be govemed by sections 4123514, 4129.515, 4123.516, 4123.519,
and 4123.522 of,the Revised Cnde.

4123.54 Compensation in case of injuryt disense or
death; agtrxment If work perfortced In anottier stato;
employers tempormrily in Ohio; compensatlon not payable to
prisoners (Hlf.8.22-86J

Erery empioyee, who is injured or who wnuacis an occupa-
tianal d'aease, and the dupendents of each employee who is killed.
or dics as the result of an oeeupational disease mnuacled in thc
course of employment, wherever such injury has occurred or occu-
parional disease has been contracted, provided the snmc were nut
perpeselY;

(A) PURPOSELY sclf-inRiciedi; OR
(B) CAUSED BY THE EMPLOYEE BEING INTOXI-

CATEDOR UNDER THE INFLUENCE OF A CON-
TROLLED SUBSTANCE NOT PRESCRIBED BY A pHYSI-
CIAN WHERE THE INTOXICATION OR BEING UNDER
THE INFLUENCE OF THE CONTROLLED SUBSTANCE

NOT PRESCRIBED BY A PHYSICIAN WAS THE PROXI-
MATE CAUSE OF THE IN3URY,
is entitled to reccive, either directly rrom his employer as provided
in section 4123.35 of the Revised Code, or from thc atate imurence
fund, such eonspensatron Tor loss sustained oo ae<ount of sueh
injury, ocaupational disease ot death, and such medical, nurse, apd
hoapital servioes and medicines, and such aataum of fnncral
expensesio rase ofdcath, as am provided by sections 4123.01 to
4123.94 of the Revised Cade.

Whenerer, with respect m an employce of an employer who is
subject to snd has eompBed with sectiom 4123.01 to 4123.94 of the
Revised C.ods, thcre is possibsTity of conlliat with respect to the
application of workers' cumpansatum laws because the eontmet of
employment is amt2red into and all or some portion of the work is or
is tobe performed in a state oratates mhu than Ohio, the employer
and the employee may agree to be bound by the laws of this smte ar
by thc laws of some other state;u which aB or some portion of the
work of the emp)oyee is to be performed- Such agreement shall be
in writmg and shall be filed with the industrial commission within
ten days after it is pteauted and shaR remain in force until termi-
nated ar nmdi6ed by agrecment of the parties siudhtrly fded. If the
agreement is to be bouad by the laws of this state and the employer
has cemplied with sections 4123.01 to 4123.94 of the Revised Code,
then the employce is entRled tn compensation and bcnefits rcgard-
ieas of where the injury aecurs or the disease is contracted and the
rights of the employee and his dependcnts uodet the laws of this
slsle shall be the exelusive remedy against the emphryer am account
of injury, dieeasy or death in the oourse of and arising out of his
employment. if the agreement is to be bound by the laws of another
steteand the employer haa oomplied with the laws of ihatstato, the
righu of the cmployeo and his depcndenu under the laws of that
state shall bc the exelusive remedy agaimt the unployer on aceount
ofinjury, diseasc, or death in the course of and arising out of his
empioyment without ragard to the plaoe whcrc thc injury was sus-
tained or the diseese eontracted.

If any employee or his dependenu are awarded workeus cam-
peosation beneftts or ruover damages fran the employer under the
laws of another amte, the smount soawarded ar recurered,whether
paid or m be paid in future insmllments, shall be eredited on the
amonnt of any award of compensation or beuefsu made m the
employee m hu depcndenls by the industrial commission-

H' an empluyee is a rceidentufastateotbv than thu state and is
inmred urder the workers' compensation law or similar laws of a
slate other than this slafe, such amployee and his dependcnts are
nut entitled to recuive emnpemation or bcneE6 under seetions
4123.01 to 4123.94 of the Revised Code, on accnunt of injury,
discasa ur death ar@ing out of or in the <ourse of amployment
while temporarily within thu smte and the rights of such empioyae
and his dependents unda the laws of such other smte shaR be the
exclua"rve remedy agxinat the employm on a<cuunt of such injury,
disease,or dzath.

COMPENSATION OR BENEFITS SHALL NOT BE PAY-
ABLE TO A CLAIMANT DURING THE PERIOD OF CON-
FINEMENT OF THE CLAIMANT IN A PENAL INSTITU-
TION IN THIS OR ANY OTHER STATE FOR
CONVICTION OF VIOLATION OFTHE CRIMINAL LAW
OFTHIS OR ANY OTHER STATE.

4123.56 Temporary disability compensation; termitsa-
tion of compensatiou; examination; compensation for wage
losses of returnin employee [Eff. 9-22-861

(A) In the case of tempmary disability, an employcc shall
receive aixty-six and twoibids pc.r:ent of his a:_rag=weekly wagc
so tong as such disability is total, not to exceed a maxispum amount
of weekly componsation wltich is equal to the smmwide average
weekly wage as defined in division (C) of section 4123-62 of the
Revised Code, and not less than a minimum amount of euntpensz-
tion which is equal to thitty-tbree and one-third per «nt of the
statewide avemgo weekly wage as defined in division (C) ofsection
4123.62 of the Revised Code unicss the employaes wage is less
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than thirty-three and one-third per cent of the minimum statewide
averagewttkly wage, in wbich event he shall receive camputsatinn
equal to his full wages; proridcd that for the farst twelve wecks of
totaldiaatiility the employec sbaE raceive compcrtsation equal to his
full weekly wage, but not to exceed a maximum amount of weekly
compensatioa which is equal to the statewide aversge weekly wage
as defined in divisirtn (C) of section 4121.62 of the Revised Code.
In the iasc of au employer tvho hns electcd to pay compensation
direa, payments shaB be fm a dumtion based upon the medical
reporrs of the attendingphysician. If thc employer disputes the
attending physicfan§ rcport, payments may be terminated only
upon applfaatauaud hearmg by a district hearing offreer. Pay-
menta shaBcontinue pending the dererminetion of the matter, how-
evorPayment sha8 tmt be made (or such period when enY unployen
hasreturned to work ers when an employee's treaung physiaan hes.
mede awrirten atatement thsl thc ampkyee is rapsbk of relurning

ta his formerporitian oF emplayment, WHEN WORK WITH[N
THEPHYSSGIL CAPABILIT[PS OF THE EMPIAYEE IS
MADEAYAILABLfi BY THE EMPLOYER OR ANOTHER
FMPLOYER, OR WHEN THB EMPIAYEE HAS REACHED
THB MAXIMUMMEDICAL 1MPROVEMENT. WHERE
THE EMPLOYEE i5 CAPABLE OFWORK ACTSVITY,BUT
HIS EMPLOYER IS UNABLE TO OFFER HIM ANY
EMPLOYMENT, THE EMPLOYEE SHALL REGISTER
WITH"fHE BUREAU OF EMPLOYMENT SERVICES,
WHICH SHALL ASSIST TIIE EMPLOYEE IN FINDING
SUITABLE EMPLOYMENT. THE TERMINATION OF
TBMPORARY TOTAL DISABILITY,. WHETHER BY
ORDER OR OTHERWISE, DOES NOT PRECLUDE THE
COMMENCEMENT OR TEMPORARY TOTAL DISABIL-
ITY AT ANOTHER POINT fN TIME IF TNE EMPLOYEE
AGAIN BECOMES TEMPORARILYTOTALLY DISABLED.

After twn hundred wecks of temporary total disabilfty benefus,
Ibe claimanl shall be scheduled for an examination by the indus-
drisl commission medical departmcnt for an evaluation to deler-
mine whether or not the temporary disability hae became perma-
nent. Where the empfoyer has elected to pay compottsatian dired,
tlteemployer shalinotify Ihe medical sectioo immediately after
payment of two hundred weeks of tempurary mtal disability and
request that the claimant be ,cheduled for eaamination by the
mcdicalscclion.

When the cmploycc is awardvd compensation for temporary
totald'uability for a period fm which he has received bencfrts under
sections 4I41.01 w 414t.46 of thn Rovised Code, aa amount equal
to thc amount so received shall be paid by the industrial eoatmis-
sion from saidaward to the bureau of employmmt servicat and
shall be creditcd bylhe administrator of the bureau of employment
services tu the accounts of the employers m whose aceounm tho
payment of said beelta was charged ar is chargeable tO ttte extent
it was ehargd or is chargeabla

If aay compensation FsrUNDER

THIS SECfION has been paid for the same period m pcriods fm
whicb temporary nonoceupatiooal aecident and siekness tnsuranee
is or has been paid pursuaat to an insumnce policy or pragram to
which the employer has made the entire wntrjbution m PeYment
fbr providing such insurunec or under a nnnoccupadonal accident
and sickness program fully funded by the employer, cmnpensalion

' "•PAID UNDER THIS SECTION for such
period or periods shall be paidonly to the extent by which sueh
payment or payments exceeds the amoum of sueh nonaccupational
insordnce or pmgram paid or payable. OffsU of such compentation
shall be made only upon the prior order of the bureau or industrial
....::mssion or agrecmcnt of the claimant
^-(B)WHERE AN EMPLOYEE IN A CLAIM ALLOWED

UNDER THIS CHAPTER SUFFRRS A WAGE LOSS AS A
RESULT OF RETURNING TO EMPLOYMENT OTHER
THAN HIS FORMER POSITION OF EMPLOYMENT OR AS
A RESULT OF BEING UNABLE TO FIND EMPLOYMENT
CONSISTENT WITH THE CLAIMANT'S PHYSICAL
CAPABILIT(ES, HE SHALL RECEIVE COMPENSATION
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AT SIXTY-SIX AND TWO-THIRDS OF HIS WEEKLY
WAGE LOSSNOT TO EXCEED THE STATEWIDE AVER-

AGE WEEKLY WAGE FOR A PERIOD NOT TO EXCEED
TWO HUNDRED WEEKS.

4123,57 Pattfial disability compensation (Eff. 9°22-561

Partial disability compensation shaB 1w paid as folkms-pro-

fwe.huadwd-deHers.
Not earEer than forty waks atter the datc of tamiaation of the

uiod of teta}dilatest -_...... - -p
^ PAYMENTS UNDER SECTION
4123.56 OF THE REVISED CODE, or not earlkr than forty
weeks a[tm the date of the injury or cuntraction of an occupational

disease in the absence of teml-diaebility PAYMENTS UNDER
SECTION 4123.56 OF THE REV ISED CODE, the employee may
file an app)ieation with the industiial commissioe for the determi-

ratinn of the percentage of his permaeeot partial disability rrsulr-

ing from the injury or aecopntianal diseasa
Whenever such applicattms is Eled, Ou: district hearing offrccr

shall set the application for bearing with written rwtias m all
. • •iatereatedperaum.

($)^Aj The distriet hearing affiar, upon sush apphcation, shall
dclermrne the percentage of the employee's permanent disability,

except such as is subjem m division (Cjlm of this mtion; based
upon that <ondition of the employee resulhng ftom the injury or
occupational disesae and caming permanent impairment evidenced
by medical or clinical findings rezeonably demonstrable. The
employeeshaR recaivc sixty-six and two-thfrde per cem of his aver-

age weekly wagc, but nnt mora than a maximum of thirty-thrce and
one-third per antof the statewide avemge weekly wage as defined

in division (C) of section 4123.62 of the Revised Cude, Por u'uok
regardless of thc zvemge weekly w'ago, for the number of weeks
which equsls such percantage of twn hundred weeks. Escept on
appEcation tm recoosideratiosb rer'sew, or modiHaatibq which is
Elyd within ter. days aliar the date of «cdpl of lhe dscision of the

dislritt M1earing otrcer. in no fnsmnee ahaB the formw nward be

madified valrss it is found front su<h nt<diral or eBnical findings
that Ihe conditian of the elaimant resulling from We iajury bas so

progrested as lo have inurcascd the perrentege of peratancnt partial

disabitily. Aa aâPlication for renonsidaatiort so fded shall beheard

by a staff fiearing uffwer and his decision shaR M fmt.No applica-

tiaa for 5ubscquenl percentage dcterminudam on tlw samc claim
for inNry ur oceupational diseaso shall fw aaepted fm review by

the distrkt hearing offrcer unless suppmt^ by substantial evidence

of ncw and changed c"veumstaoces dereloping sinee thz time of Ihe

hearing on the original or Iast determination.
No award shall be made under this divisinu based upon a per-

eentuge of d'nablity whieb, when taken with ail other percavzgc.'

of permanent disability, exeads one hundred per ccvt. If the per-

cuutnga of auch permanent disabl'tty of the emplayw e9ualsor
exceeds ninety per eent, compensation fm permanent partial disa-
bility shali be paid for two hundred wxb.

Compensatmn payable vndcr 'a -..oumliAi-^ this ss^
tion DIVISION shall acerue and be payable to the employee frum

c
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tNe date of last payment Of emnpensation, or, Ia casa where na
pieviouseompedmtion has bran paid, from thn datc of the h.jury or
fhc date of the diagnosu of the occupationalersease.

When ao award under tha divfsion Itas beea made prim to the
death nfan employee, aN unpaid'mstallmtnis acamrd m to aaruc
uader she provisious of the award are pay able

d
to the survivisg

spouse,aril'theroisnozurvivusgrywux, aputden
of sheh employee, and if there sre no wch rANdWn surriving, rhen
tosucb uases dtpendenta as the commission may detmndu.

(C^( 9̂ IncasesintfudedinthefoNowingsrLrduletheoompen-
sation payable pm week to the csnployse shaN be siaty-six and two-
tbirdspes cent of his average weekly wage, but not mare than a
maximum 44o.j_p' '"` °t EQUAL TO thc statewide average
weekly wage as defined in divlsion (C) of seetion 4123.62 of the
Reviscd Code per weck regatdless af the avarage wtekly wage, and
am lea tlunlwentyfre FORTY per

antof tbe atatewide average

sr<cldy wage as dofined 'm division (C) of seation 4123.62 of the
ttevised Cudc per week and ;hzN continue during the periuds pro-
vided in 1be fullowing schedule:

Fm theloss of a thnmb. ctxty weeks.
Fof tkc Ims of a fust fsnger, cou"u°nly caNed index finger,

thiny-frvc weeks.
For the loxt of a seuond Bnger, thitty wceks

For tbe loss of a third finger, twenty wceks.
For tho Iocs of a founh finger, cammonly knawn as the little

fmgtr, frheen weeks.
The tnss of a socaod, m distal, phalsnge of the thunmb is consid-

ered eqrat to the fass Of ane half Of wch thumb, the kus of more
tlun one half of web thumb is considered equal ta the loss of the
whola tbumh.

The taea Of the third, or distal, phalange of any finger is consld-
ered equal to tha hna of ono-third of auch 6nger.

The Ims of the middle, m seaond, phalange Of anY fingw is
cnosidmed eqoal te the loss Of two-thirds of such finger.

The loss of more than the middle and dirml phalanges of any
finger iseonsidcred equa( to the ioss of the whole finga. In ro ease
sbsil the amuunt reeeived fmmorc thanone frnger eaqeed the

amount provided in this schedule for Ihe lost of a band.
For the loss of the memeaipal bona (bancs of the palm) far the

cwrtspohding thumb, itr fingers, add ten weeks to tbe number of
wceks undmthis diviaion.

For ankylosis (total stiffness of) or contraomres (due to scars or
injuries) which makcs any of the fingers, thumbs, m parts Of either
ry¢isss, ffiesame number of weeks apply to suc.h mcmbas m parts
tisereof as given for the loss thereof.

If the daimant hec suffered the loss o€iwo or more Eingers by
ampatafias or ankylosis and the natme of his employment in the
aousac of which the claimant was working at the dme of the injury
or occupational diseest is such that the handieap ur disebility
rosuhing frum sncb Ims of fingers, or bss of ine Of fngers. eacceds
rlw nuormal handicap or disability rrsulting from suab loss of 6n-
gers, or lms of use of fmgcrs, the cormsissimt may take that fam
ipm convJemiion and inerease the award of mmpemation accord-

y, butjhe auard made in such case shallnM cacad the amount
of cmnpemetimt for toss of a hand-

For the loss uf a hand, one hundred seventy-five weeks.
Par fhc foss of an arm, two bundred twenty-five wetks.
For the kss of a great me, Wirfy weeks.
For the loss of one af the toes othcr than the great toe, ten

weeks.
The loss Of more than two-thirds uf any tae is considered equal

to the loss of the wholetwe-
The los.s of Iess than two-thirds Of any toe is eamidered ao ktss,

except as to the great toe: the loss of the great tce up m the
interylmiangeel joint is arequal to the toss of one-haa of the great
tar; the has of the great toe beyond the interphalangeal joint is
considered equal to the ioss of the wbole grcat tne,

por 1he loss of a fcot, ane hundred fifty weeks.

Far tke luss of a leg. swa hundred we<ks.

Fnr ebe hss of thc sight of an eye, one hundred twenty-Nve

wccks-
For the permaneat partiat lost nfsight of an eye, wch portion Of

one hundred twrmty-fsve weeks as the eommission amY in each rase
dttermine, baced upon tfie pcroentagc af vision actuaNY last as a
rrauh of the injury or occupational diseaso, but, in no ease shall an
award ofcampeasafion be made for less than twcntY-ftve per anl
loss of uncurrauled vision. '9uss of ancorrested vision" menns the
perccntage of vision actually lost as the result ofthe injury or
occupationaldisease.

For the pamanent and tolzt loss of hearing of one ear, twenty-
fire weeks; but in no ease shall an awurd of comprnsation be made
for lraas than permanent and totni kws of hearing of one ear.

Furthe pernunent and total Ioss of hearing, ont hundred
twenty-Fiva aveeks; but, eacept pumuaal to the next prtrtding Para-
graph, in nu case shall an award of tnmpenmation be made for less
than permanent and total loss of hcating.

fn wse an injury or ocoupational disease results in scrious facial
or hwd disftgurensent which eithm impairs or may in the future
impair the opportunities ro secwe or remin employment, the com-
mission shall make such award of eompensation as it deems pmper
andequitabic. in viewof the natureaf the d-ssfigurement, ead not to
exacd the sum of five thousand dollars. For the purpose of making
such award it shall nm be material whethcr wah empldYu is gain-
fulty employed in zny oocupation or trade at thc time of the com-
misaion's dmermination

Whan an award under (his division has bcen made prior to the

death of an emplayce from a cause othm thsn the injuiy or oecupa-
tionaidisease on wbich the award is based, all unpaid ins(allments
aceiuedar to acarue ander the prov{sions of the award shall be
payable to thesurviving spnus4 or ff there is rm surriving spouse, to
the Eependent cbildren of such emplayce and if thue are no such
children, then to such dependenu as the commission may dcter-

mine.
When an etnploye< has smtained the lms of a member by

seversnce, but no award has bau nsade on accmmt theteof prior tu
his death from a cause other thao the iojmy or ouupatiunal diseax
which causad wch sevemnce, the commission shall make an award
in accurdence with this disision fm such loss which shall be payable
to the surviving spauu, or if theao is nu mrviving spouse, to the
dependent ch7ldren of such anploytt and if thete be no such cbN-
dren, thtn to such depeadents as the commission may detumine-

(B)kq Compensation for pastial disability under divisions (A);
AND (N}and{C-) of thu sectian shall be in addition to tht com-
peosation paid the emptoYee

htIo-^i

^,_.._.. ._. •------- ,
samo-eHim PURSUANT TO SECTION 4123.56 OF THE
MVISED
S?.TiON UNDER DIVISIONS (A)^AND EN) OF THIS SEC-
TION.

ln all cases arising under division (&)fflo of Ihls sect'on, if it is
determined by any oue of tbe foNowfng: (1) the amputee clinic at
University hospual, Ohin state university; (2) tbe rebabilitatiun

services camunssion; (3) an ampmee elinic or prescribing physician

approved by either ihe administrator o, .... borsu of workers'
eompensation, or his designce, oa the industrial eommissiun or the
commissinn's dmignec, that an injured or disahled employee is in
need of an artificiai appliance, or in need of a repair thereaf,
regardless of whether such appliance or repair thmenf will bc scr-
viceabl< in the vocational tehabilitatinn of the injured employee,
and regardless Of whetha such employee has resurned to or can
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ever again return to any gainful empfuysneal, thc isdustrisl cam-
missfan slmli pay the cost of such artifcial app0ahce or repair
tharrntom af the surpius ueated by division (B) of seetion 412334
of tkt Reviu.d Code.

In tbost aases where a re6ablitatron services canmission reo-
pmmcrdation that an injured or d'uabkd employee is 11L nad Of au
artfdiaf applianec would coatiict with their stals plan, adopted
pursunm to the "Rehabilitation Act of 1973," 87 Surt. 355, 29

US.C.A. 701, the administrator, bureau Of workers' compensation,
urliis deaignee, ar the industriaf eommission or the twnm'ssiun's
desigsrce, maY obtain a recommendafson ftom an amputea clinic or
psessn'bing phyeician tbat they determinc appropriate.

D) lfan employce makes application for a fmd'ing and the
eonums.tmn fmds lhat be has: eontracted_sBiwsis as defined in
div6ian (X). or ooal minms' pneumaconiusis as defined in division
(y),or asbestos¢ as defned in divisioo (AA) of settiou 4123.68 of
tho Rerised Code, and that a ebange of such empl9ycc'soctupation
is smdimlly advisable in order to deerease substantially furihtr
expwme tu adica dust, asbatos,m ooal duat and if the employce,
att+s saehfinding, hes changed or shall change his tomspatiun tu an
oceupation in which theaxpasare to sBiea dust, asbestus, or cual
duxt -ss subsmufenY deciansed, the commission shaU aBow m such

AN AMOUNT EQUAL'fO FIFfY
PER CENT OF THE STATEWIDE AVERAGE WEEKLY
WAGBpet week far a period of /hirty weoks, cammencurg as of tbe
date of such discontinuance or ebange, and for a period Of one
hundred weeks immtdialelY fallawing the txpirslion afsuch period
of thisty weeks tht commission sheil ailow such employee sixty-six
and awo-thicds pce cent Of the bss of wages resnlting direedy and
salel7 fsam saeh Wiange of aecupatioo bm not to exeeeda maid-
mum of AN AMOUNT
EQIJAL TO PYFTY PERCENT OFTHE STATEWIDE AVER-
AGE WEEKLY WAGE per week. No such euiployce sAaB be
entitled to reecive rrrore than one allowancson nttmm of discontin-
nance of employment or change of occupation and bmefts shall
cautt for any period during which such employee is employcd in an
oeeupation.in whieh tht txposure to sEica dusl, esbatos. or coal
dust is notsufumntially hss than theexpasura in the oocupation in
which he was fonaerty employad or for any puind during whiel<

•sueh nmpioyee trmy hc entiUed m rew;ve compcnsation ar benefts
eader section4123.68 of thc Reviscd Code on aeeaunt of dimbiiity
fremadicasis, asbestosis, or coat miners' pncumocaniosis. An award
for eMnge of oceupation for a coal m{ner who has contracted coal
nsinms' pubYmooonieais may bt grented undcr thie division even
thougithe euntinurs hie employment with the same employer. sa
lang as his employment subsequent m the change is sueh that his
expnsore to enal dust is substantially decreesed and a change of
oceupatiun is arlified by the daimant as pertoanent. The eommis-
siam my aaad to such employee medicaf and othv benefits in
aeeordance with section 4f23•66 of the Revised Code.

(iU If a fire fighter or police offcer makes apptiwtion fm a
fnding snd tbc eommission fmds that he has contncoed a cardio-
vaswlat and pulmon2ry discese as dcfsned in divismn (W) nf sea

tiou 4123.68 of the Revlsed Cade, and that a change af such ftrc
fjgb;<rs M. police-o0-mer's accuption is nudically advisable in
rirder to decrease substantialty further exposure to smoke gases,
chesmeal fumes, and ather toxio vapors, and if such fire fghter, or
polioc affcm, after sueh finding, has chungcd or ehanges his ocw-
pation soan ocaupation in which tbe exposure lo smok4 toxie gascs,
chtntieat fumea,and other toxievapora ie mbstantially desreased,
tha consmissian shaB allow to sucb 6re fghter or police ofC4cer
foµy-eieo-do8am AN AMOUNT EQUAL TO FIFTY PER
CEFv+ OF TR8 S.-P':Ewfpa nynunOE WEEKLY WAGE
per week fur a period of thirty weeks, commencing as of the date of
suah disennunaance or chaage, znd for a period of sevessly-fsvc
weeks immedietely foilowing the expiration of such perind of thirty
weetrs dw wmndssion shalt allow such frte fighter m police officer
aixtysht and two-thirds per cent of 1hc Ims Of wngm resulting
directiy, and solelY from such change of occupation but not

exeeed a maximum of

AMOUNT EQUAL TO FIFTY PER CENT OF THE STATE-
WIDE AVERAGE WEEKLY WAGE pm weck- No mch ftrc
fghles ur po&c oBicer shaB be coti0cd to racive mora than one
allowance on accasnt of discontinuance uf employme,n m ehange
of oceupaimn and benefts shali cease fm any petiod during which
anchfsre fghler or pofce oRou is employed in an occupation in
which 1hc exposure ta smake, toxie gases, chemi®l fumes, and
other tuxic vapnra is not substantially tess than the exposure in the
oewpation in which he was formerlytmplcyed m fur any period
during which such fue frghter or police uflicw may be cntitkd to
rceeive compematien or benefsts under section 4123.69 of the
RevisedC.ode on account of disability from a tardiovascular and
pulmonary d'uease. The cnmmission may accord to such frc fsghter
or pofee offiesr medicaland other benefts in accordance with
sectioa4123.66 of lhe Revised Coda

4123.58 Compensatiou for permanmt total disability

[Eff. 8-22-861
(A) In cases of permanent mtal d'uability, the employee sball

receive an award to conthrue until his desth in the amount of sixty-
six and two-thhds per cent of h[t avemge weekly wage, but, exeept
as athetwiseprovided in division (B) of this scctian, nut more than a
maximumamuunt of weekly compensation which is equai to sixty-
six and two-ahirds per eent of the smtewide svenge weekly wage as

defned in divuion (C) of semion 4123.62 of thc Revised Code, nor
not less thun a minimum amount of weeklY compensatiou wbich is

equaf m fifty per wnt of ahe statewide average weekly wage as
defined in divpion (C) of acction 4123.62 of the Rcvised Code,
unkss the employee's avemgewcekly waga is less than ffty per
eent of t6e statewide nvecage weekl y wago at the time of the injury,
in whichavmt he shall receive compemation in an amount equal to
his average weekly wage.

(B) In the event the wetldy workers' compesustian amount
when cumbined with disab8ity beocfiw reccivcd pursuant to the
Soeizl Security Act is lus than the smtewide average weekly wage

as defined in divuion (C) of section 4123.62 of the Revised Code,
• then tEe maximum anwuut Of wcekly compeneation ahall bt the

statewideavcrageweckly wage asdefned in division (C) Of seelion
4123.62 of the Revimd Codo. At any time that social seourity
disability beneftts twminate or are rrduced, the workers' cumpen-
sation-award shall be recomputed topey the maximum amount
permittcd andu tim division.

(C) Tbe loa or Ims of use of bolh hands or bmh arms, or both
fcet or both kgs, or bmb eyes, or of any twa therenf, constitules
taml and pefmatrern disabiiity, m be comiknsatod aocording to this
sectiun. Compensation payable andcr this seetion for permanent
totef disability shall be in addition ta benefns poyable ondm divi-
siun (6)Maf serAion 4123.57 of the Revjscd Code.

4123.62 Benefit eompufnnon; ndjustrmnt to consrsmer

preee mdex Wf. 8-22461
(A)lf it is tstahluhed that an injured or dimbled employee was

of such age and experienoe when injured or disabled aa that under
natural randitiom his wages would be expected tu in<reasc. that
facl may be eaasidered in arriving at his average weekty wage.

(B) On each fust day of lanuery, thc currcnt maximum
momhly benefit amounts prorided in sections 4123A1.2, 4123.4I3.

and 4123.414 of the Rcvis<d Cnde in injury Cases shag be adjmsed
bascd oa lhe Uniled Stales departosent of labor's national ean-
sunrer priee index. The pueentage incrcase in the rost Of living
using the index fagure for the frat day of Seprembcr of the praced-
ing year and the frst day of September of the year prtceding that
ycat sheil be applied to the maximums in effect on the preceding
thCrty-fnsl day of December to obtain Ihe ineraese in the cnst of

fving dnring lhat ycar.
In deserasiohlg the increase ;a the maximum benefts for any

ycnr aRer 1972, ehe bast shall bc the national cun fuT^pri^^se In
on thefust day of Septcmba of the prcceding yea -
thn inde: fm she appltcable twelvc-monlh ptriod sbag be deter-
mined and shaB be divided by the base med. Thc resulting percent-
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ageshaB be applied ta the existing maximoms po arrive at the new
maximmm.

(C) pJfective January 1, 1974, and each first day of January
therea(ter, the current maximum weekly bene6t amounts providrd
in seeiwm 4123.56, 4123.5R, and 4123.59, and divisren+-fA}aud
(G) DIVISION ^ofsection 4123.37 of tha Revised Code shnB be
adjusted based on theistaeasc nr decrease in the nataeide average
wcekly wage.

"Ststewide averagc weekly rsge" mmnc the average waek{y
earningsof aff workus in Ohio employment aubjeet m sections
4141.01 to 4141.46 of the Revi¢d Code as determmed as of the
Hrgt day of Septemba Im the foor fuB calendar quartws preceding
the first day of July of eueh year, by the administratar of the
bwean of emplayment services.

The smaewida avemge weekly wage to be used fm the determi-
natiors of compensation tor any anpfaYee whusmmim sn injury. or
death, or who cobtracts an oecupational disease during the subse-
quent calendar year beginning with tho(rnt day of January, shaB
bc thestatewide average weekly wage sa determined na of the prior
first day ofSeptember adjustcd tn the next higher even multfple of
onc dollsr.

Any ehange in benetit emouots shall be effemivewith respect m
injurfa eustained, occupational diseasm conlmaed, and deaths
occurting during the calendar year for which adjustment is made.

In dUermining the change irt the maximum benefits for any
ycar altcr 1978, the basc shatl be the statewide average weehly
wage an thn first day of September of the preerding yar.

4123.651 Selectfon of physiciaos by empfnyee•, paYsrtent
by employer for medkal services; examination of physicfen
of empluycs''s choice; modicnl hsformaCron rofease form IEfL

8-22$61

W Any employeewho is injured or disablcd in the wurse of his
emplnyment shalt have frca cbo;ce to selec[ such liernwl physician
as ha may desire to lreve serve bim, as weB as mrdiaf, smgical,
nursing, and hosprtsl serrnoss and attenlion, tegardkas of whether
or not his amploya has elected under section 4123.35 of the
Revised Code, m furnish mediaat attention to injured m disabled
employees. in the event the employce of a aelf-imurer selocta a
physic;an or medfceh surgiwl, nmsfng, ar hospital sasvices, rather
tlsabbeva tllemfurnished directly by his employer, the nxits of sueh
servlecs, sobjeet tothe approval of the cnmmission, shall be the
obligatfon af suchemployer.

M THE EMPLOYER OF A CLAIMANT WHO IS
IN]URED OR DISABLED IN THE COURSB OF HIS
EMPLOYMBNT MAY REQUIRE, W[THOUT COMMIS-

BY A PHYSICIAN OF THB EMPI:OYER'SBC O CEIONE
TIME UPON ANY ISSUE ASSERTED BY THE EMPLOYEE
OR A PHYSICIAN OF THE EMPLOYEE'S CHOICE OR
WHICH IS TO'BE CONSIDERED BY THE COMMISSION.

TIONS SHALL BE MADE TO FOR COMMISSION
EXAMINA-

TIONS
SHALL CONSIDER AND RULE ON THE REQUFST. THE
COST OF ANY EXAMINATIONS INITIATED BY THE
EMPLOYER SHALL BE PAID BY THE EMPLOYER.

(C) THE COMMISSION SHALL PREPARE A FORM FOR
THE RELEASEOF MEDICAL INFORMATION, RECORDS,
AND REPORTS RELATIVE TO THE ISSUES NECESSARY
FOR THE ADMINISfRATION OF A CLAIM UNDER THIS
CHAPI`tR. THE CLAIMANT SHALL ^pnMPTtY PRO-
VIDE A CURRENT SIGNED RELEASE OF SUCH INFOR-

MATION, RFCORDS.
EMPLOYERD THE R MPLOYE ER^ SHALL

BY L
PROMPTLY PROVIDE COPIES OF ALL MEDICAL INFOB-
MATiON, RECORDS, AND REPORTS TO THE BUREAU

LAIM
ANT OR H REPRESENTATIVE UPON REQUEST. -

4123.66 Additional contpensatino (Eft, 8-22-861

In addition to the oompensation provided fa ia Chapter 4123-

oC the Rerised Code, the induqtrial commission sball disburse and
pay from the state insuraoce fund suchamounts for oudical, nacsa,
and bospitalaerrioa and ttwdicine as it deems proper and, in cnse
deaW etssuafrom the injury or oaapatianal diseasq reaconable
funerale.xpema shaH be disburtcd and paid frnm the fund iu aa
amount nm to excced tweNe THIRTY-TVfO hundred dollars. The
eommissfon shall reimburse anyone, whethet depeudent, volunteer,
or utherwise, wha pays the toneral expemta of anyworHaan whose
deatheassea fmmany injury a occupational disrasa as prorided in
this sedian. The commission may adopt rola with rapoet to fur-
nisbing medical. nursc, and haspital servfco and mediciifte to injarod
or disabled employea enlitlcd thereto, and far the payment there-
fur_ in casc an injury or industrial aecident ahich injara an
employee nl3o causes damage to thc rmmplnyet's eyeglevses, arti&

Cisl tWh or otha denturt or hearing aid, a in the eveat an injury
or doeupatdonal disease maka it necessary or advisable to replnce,
repair, or adjust thesame, tbc eommissian shaR d'uburse and paY a
reasonable amount to repair or replaa theaame,

4123.68 Schedule of tompensnble occupat'sona! dis-
enses; statute of Hm[tatlons; referees (Eff. 9-22'861

AS USED IN THL4 SECTION AND CHAPTER 4123. OF
THE REVISED CODE, "OCCUPATIONAL DISEASE"
MEANS A DISEASE CONTRACTED IN THE COURSE OF
EMPLOYMENT, WHICH BY ITS CAUSES AND THE
CHARACTERISTICS OF ITS MANIFESTATION ORTfffi
CONDITION OF THE EMPLOYMENT RESULTS IN A
HAZARD WHICH DISTINGUISHES THE EMPLOYMENT
IN CHARACTER FROM EMPLOYMENT GENERALI:Y,
AND THE EMPLOYMENT CREATES A RLSK OF CON-
TRACTING THE DISEASE IN GRPATER DEGREE AND IN
A DIFFERENT MANNER THAN THE PUBLIC IN GEN-
ERAL.

Evuyemployee who is disabled becausa of the contraction of an
oorupational d'umse ' _- •`-- -'-"- or the dependent of
an esnployacwhase death is caused by an uccsspaQonal disease as
doRnad+n.fhiseaetien,'s cnti0ed tn the compensatinn provided by

scctiona 4123.53 1. 4t23.59 and 4123.66 of the Rcvlxd Code sub-
jecl to the modifieations relating to oecupational diseases nontained
in Chapter 4123. of the Revised Code.

The following dire.vsa shall be coasidered occupalionat diseeses
and compaosable as such when coniraUed by an employte in the
coume ofthe employment in which such emptoyee was engaged and
due to Ihe natmc of any proeess desafbed in this sootian. A DIS-
EASE WHICH MEETS TIIE DEFH'lITION OF AN OCCUPA-
TIONAL DISEASE IS COMPENSABLE PURSUANT TO
Cf1APTER 4123. OF THE REVISED CODE THOUGH IT IS
NOT SPECIFICALLY LISTED IN THIS SECTION.

SCHEDULE
Deuription of diseaae or mjm^yand description of proeess.'

(A) Anthrax: Handling of wod, hair, bristles, hlda, and skins.
(B) Glanders: Care of any equine animal suffering from glan-

ders; handling cansss of such auimal. -
(C) Lead poiwning: Any industrial prooas invalving the use of

lead or its preparatioos or compounds.
(D) Mawry poisoning: Any industrial process involving the use

of inercury ar its preparatians or compounda
(E) Phosphorous poisoning: Any industrial process involving tbe

use of phosphorous ar i1s preparations or tnmpounds-
(F) Arsenic poisaning: Any industriat process involviog the use

of atsenie or its oreparations or aampavnds-
(G) Poisaning by beazoi a bynitro-derivatives and amido-

derivatives of bearol (din;tro-bcnzoi, anilin, and others): Any

industr;af process invalving the use of batml or nilro-derlvativcs or
emMo.deriva6ves of benzol or fts preparations or eompounds-

(H) Poisoning by gasuline, benaine, naphtha, or other valatik
petrdeum pruducts: Any industrial process involving the nse of
gaso8ne, bentin, naphtha, or other volatile petmleum producta
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(I) Poitoning by rarbon bisulphide: Any industrial proeess
mm-involving the use of carbon bisutphide or i1s Prcpsmtioas Of

P-d^
(J) Poisanirtg by waod alcuhol: Any industrial prooecs iavulving

the umof wood a[cohol or its preparations.
(K) Infeetinn mianammation of the skin on contact surfaees

due to oils, wttihe o2rnpWnds or lubricants, dust, liquids, fumcs,
gasea, m vapors: Any irtdustriat process involving the haudling m

- use W.oils, cutfing rompamds m lubricanss, or invulving contact
with dust, liquide, fumes, gases, m vapars.

(L) Bpithelion cancar or ulceration of the skin or Of the cameal
surface of the eye due to carbon, pitch, tar, or mrry compounds:
HandBag ar industriai usc of carbon, pitch, or mrry compounds.

(M) Cumpressed sir iWws: Any industrial process carried on in
cotsspressed air.

(N)Carbon dioxide poisouiog: Any process involving the evdu-
lion m resulling in tbe eseape of rarbon dimdda

(0) Brass or zinc poaoniog: Any procuc involving the manu-
facturt,founding, m refining of brass or the snelting m smclting of

zinc.
(P) Manganese dioxide poisnning: Any process involving the

grind-mg m mining of manganese dioxide ur the earspc uf manga-
nesedinxidedmt.

(Q) Radium poisoning: Any industrial process invclving tbe use
of radiam aod other mdioactive substances in lundnous paiat.

(R) Tenacynovitis and prepatellar busitis: Primary tenosynnvi-
tfs cbarsmerbed by a passive effusion or nepitsa mto the tendon
dseath of the nexdr or extensur muscles of ihe hand, duc to fre-
quently repetitive mmiensm vibmtions, or prepateilar buttitis due
to continuedpressme.

(S) Chrome ukx+atfan of the skin or nasat pasangrs: Any indus-
trial prooess invdring the uce ofor direct cootaet with chmndcacid
ur biebromates of ammonium, potassium, or sodium ar thcir prepa-

tations.
(T)Polassium cyznidc poisoning: Any inEustdal procrs involv-

iag tlm useof m direct contact with potassium cyande.
(U) Sulphurdimide poisoning: Any industrial praccsa in which

sulpbbr dioxide gar is evolved by the cxpamion of liquid sulphur
dioxide.
. (V)BeryWmis: 8erylliosis means a diseaee of tUe tunge caused
by breetidng beiyllium in the form of dust or fumes, producfng
characteristic ehangts in the fungs and demonstrated by x-my
exnmination,bybiopay or by autopsy-

Chapter 4123. of the Revised Code daes oot entide an emPloyee
m his dePendents m compenmtion, medical trentmont, Of pnymatt
of funerel expenses for disabifity or death from berylhosis unless
tbe cmplnyee has bcen subjceted to injmious expmure to bvygium
dnst or fumes in his employment in this smte praceding his disable
ment aod only in the eveM df such disability or death rrsuldng
within eight years after the last inNdons exposure: pr'ovided that
such eight-ycor limitation shnll not apply to disability or drath
from exposum occurring after January 1, 1976. In the cvmtt of
death fdlowing continuous total Eisability commencing within
eight years after the last injurious exposure, the reyuirement of
death witbin eight yeats after the last injurious cxposure does not
appty.

Before awarding compensation for partial or total disability or
_ dcalh due to beryliosu, the industrial commission sball mfa thc

claim to a quafdied medieal speciulist foz examinalion and recom-
mendafmn with regard to the diagnosis, the exicm of thc d'uability,
the nature of the d'mabi6ty, whether permament or tcmpomrY, the
enuse of death, and mher medicai quesdons connected with the
lufm. An emplayee shu11 submit tn such examinations, includng
eGnfal and x-ray examinations, zs the aummission requirrs In tbe

- event that anemployee refuses m submit tn esaminations, including
dfnical and i-ray examinations, after notice from the commission,
or in the erent ihat a claimaat for compensation for death due to
baryllimnis fals to produce necessary eonsentsand permilc, after
ntrtlm from the oomsmimion, so that such aumPsy examination and
tmts may be perfmmed, then aB rights for cumpenmtian are fm-

feited. The reasonable compensation of such spccialut and the
expenses of examinationa and trsts shaB be paid, if the claim is
allowed, as part af the expenses of theclaim,otbcrwise they shaB be
paidfrom the surplus fund.

(W) Cardiovascular mtdr pulmonaryr OR RESPIRATORY
ducases incurred by fire frghters Of police oifrcem fotlovmsg expo-
sure to HEAT smoke, toxic gnus, chemical fumes and other mxie
vapma SUBS'^'ANCES: Any mrdimascalar aad` , pulmonary, OR
RESPIRATORY disease of a fire fight<r or poltce officer caused
ORINDUCED by the cumutative effeet of EXPOSURE TO
HEATs the inhalatiou of smoke, toxic gases, ehcmipl fumes and
otber toxic vapers SUBSTANCES in the pedormmirce of his duty
SHALL CONSTITUTE A PRPSUMPTION, k7fICH MAY BE
REFt1TED BY AFFIRMATIVE EVIDENCE, THAT SUCH
OCCURRFA IN THE COURSE OF AND ARISING OUT OF
HIS EMPLOYMENT- Fm the pmpose of this scetion, "firc
fighter" means any ragular mmnbcr of a tawfully constituled fire
department of a muaicipal corporation or lownship, whether paid
or volunteer, aud "pofiee officer" means anp regular memluu Of a
lawfully canatituteJ pohce department of a municipal corporation,
township or coanty, wbether paid or voluntcer.

Qmpter 4123. of the Revised Code does not entitk a fire
fighler, m poliee officer, or his dependents m mmpemalion, numi-
eal neatment, or payment of funersl oxpcmes for disability or
dwth fmm a cardiovascular ands puimmmrys OR RESPIRA-
TOR.Y disease, unless the Bre tighter or poliee ofBcer has been
subjeot m injurious expmure to HEAT, smoke, toxic gases, chemi-
cal fumes, and other toxic vepers SUBSTANCES in his employ-
ment in this smtc preceding his disablement, wme pnrtion of which
has been alter January i, 1967, except as provided in the last
paragraph of section 4123.57 of the Rcvised CodG
Compensation - . - on

aceount of cardiovascular mds pulmonaryr OR RESPIRATORY
diuases of fsre fighterc and polux ofBcers are payable anly in the
event of temporsry total d-uabigty, permanent to1a1 disebility, or
death, in aecordance with section 4123.56, 4123.58, m 4123.59 of
tbe Revised Code,-eed: MBDICAL, HOSPITAL, AND NURS-
ING EXPENSES ARH PAYABLB IN ACCORDANCE WITH
CHAPTER 4123. OF THE REVISED CODE. COMFENSA-
TION, MEDICAI., HOSPrfAL, AND NURSING EXPENSFS
ARE pAYABLE unly in the event of sneh disability or death
resulting within eight ycass afser the lastinjurious exposure; pro-
vided that such eight-year limimtion shall not apply to disability or
deatb from exposure oc<urring aRer January I. 1976. In tbe event
of death followfng centinuous total disability commeneing within
eight yenrs after the last injmious cxposure, the requiremcaH Of
death within eight years after the last injurieas exposure dees not
apply.

Chapter 4123. of the Revised Code does not entille a 6rc fighter
m police officer, or bis dependents, to eompunation, medieai, hos
picaLand nursing expentts, m Payment of funeml expenses for
dbuability m death due to a exrdiovascular ends pulmonary, OR
RBSPIRATORY disease in the event uf falure ar omission on the
partof the nm figbter or puliee offtcer truthfully to state, when
seeking cmployment, the plaee, duratun, and nature of previous
employment in answer to an inquiry msde by the employcr-

Belme awarding compensation for disabifsty or death under this
division, the rnmmissien shall refer the claim to a qualified medical
ipecialift for examination and rewmmeadation with regard to the
diagnosis, the extent of disability, tbe cause of death, and othv
medical questions connected with the daim. A 6re frgbter or police
offacer sbal submit to such examinations, including dinical and x-
ray examinations, as the commission «quirrts. In thc event that a
tim frgbter or pniice orTrcer ftfusea io subr-' .a exam:..tiaas,
including clinical and x-ray cximinations, aftu nutiae fmm the
commission, or in the event that a claboam far comiscnsalion for
dcath under this divisida fails m produee necessary mnxenws and
permits, aftcr notice from Ihe commission, so that such autopsy
examination and tests may be perfesmed, then all rights for eom-
pcnsalion are forfeited. The reasunabla compesssation srf such apo-
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Efal"¢ts and tho eipenses of csnminatinn and testn shaR ba be paid,
if the claim is allowed, aa part of the cxpemes of the claim, other-
wiselhey shaRbc paid frnm the surplus fund.

(X) Sihrosu: SHicasis means a disease of the lungs caused by
breatliing silfca d6ct (silicon dioxide) praducfng fibroua naduies

- d'utributed throngh the lungs and demumtrated by x-my examins-
tior4 by biopsy or by autopsy.

(Y)-lbat ndtrcrs' pneumuwniosis: Cml minms' pneumocouio-
sis, commonly mferred to as "black lung diemse,° resultiug from
working in the cnal mine industry anddue to cxposore 1o the
breathing of coal dust, and demonstrated by x-ray examination,
biopsy, autopsy er otha medinl or dinicnl terts. -

Chapter 4121 Of the Revised Code does not entitlcan employee
or his depeudents to compensation, mcdical treatment, or payment
of fuaeml espenses for d"uability or death from s0imais, asbenosis,
m coal minets' pncumocauiesis unless the employee has becn sub-
jec.t to injuriousexpusure to mtlica dust (aslicondioxute), zs6estos, or
eoat dust in his employment in this state preuding his disabfement,
some portion of which has been after Octobar 12, 1945, exapt as
providedin the second m Iast pamgraph of section 4123.57 of the
Revucd Cada

Compensation • . • on
account of siliemis, asbestosis, or coal mino7 pueumucotdmuart
payable only in the event of temporary total disab0ity,Permanent
total disabi6ty, or death, in accordance with secttons 4123.56,
4123.59 , and4I23.59af the Revfsed Coderand. MEDICAL, HOS-
P/TAL, AND NURSING EXPENSES ARE PAYABLE IN
ACCORDANCE WITH CHAPTER 4123. OF THE REVISED
CODE. COMPENSATION. MEDICAL, HOSPITAL, AND
NURSING EXPENSES ARE PAYABIE on[y in the event of
such disabilRyor death ruuithsg witbfn eight years after the last
injurious expansre; provided that such eight-year lintitation shall
rmt apply tod•uabi8ty or dcath ocuurring af'ter lamtary 1, 1976,
and{urther pmvided that such eight-year limitation shall not apply
to any asbestosis cases. In Ihe erent Of death foRowing eantiouous
total dinbility eommencing within eight yearx after the last iqlmi-
ous expoaure, the requirement of dmth wilhin eight years after the
last injurious exposure does nut apply-

Chapter 4123. of the Revised Codedoea nm cntitle an employee
or his dependenls to compensation, medieal, hospiml aod nmsing
expenses, or payment of funeratexpemes far drsabiBty or death due
to silkeais, asbestosis, or coal mineu' pneumoconimis in the evcnt
of the faRure or omission on the part of the emptuyee truthfully to
stale,when seeking employmcnt, the piace, duratiua, and uatme of
previaus employment inanxwer tn an inquiry made by the
cmployer.

Befine awarding compensation for dicabi0ty or denth due to
SiGaosis, asbestmis, or oaal minars' pneumocanimis, tbe commisaion'
shall refer the ciaim m a qnalifsed medical specfabst for examina-
tian and recommendation with regard to the diagnoais, the oxtent of
disability, the esuse of death, and other medical questionsran-
nwted with the claim. An employee sha0 subndt to sucb examina-
lions, including eEnieal and x-ray examfnations, as the oommiesion
requves. in the event that an employec rcfines to submit to exami-
nations, iucluding clinical and x-ray examinalions, aher ootice
from thecosmuission, or in the event that a daimant for compema-
tim for death due to silicasis, asbestosis, or cual sniners' pnasmo-
cuaiosis fails m produce necessary cunsents and permits, after
natfce from the mmmission, so that sncb autopsy examination and
tests may be performed, then 20 rights for cnmpenmtion are for-
feited. TT> reasonable counpensation of such specielist and the
expenses of examinations and tosts shall be paid, if the claim is

..,.._.-....:Ee...., Isatr of the en-pe:.s:s ef•h• da:.^•... a..,^ ehevahaB
allowed aa s
be paid from thc surplus fund.

(Z) Rsdiation illness: Any industrial piocess involving the use
of radioactive matcrials.

Clainm for compensation eud benefits due tn mdiation Blaess

are payable only in the event death m disability occurred within
eigbt years aRw the last injurious ezposumprovidrd that such
eight-year limitation shall nut apply to disebi0ty or death from
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oxpmme accurring after January 1, 1976. In the event of dcath
following c.on0uuoot disability whieh eammenced w@hin dght
yaars of the fast injurimrs exposure the requirement ofdrath within
eight yrars after the hsst injurious expaslre does not apply.

(AA) Asbestosrs: Asbastosis means a di.sease eaused by inhala-
tion or ingestion of asbestm, demomtmtedby x-ray exsmina0oa,
biopry, amopsy, nr nttwr objeetive medical or elioitaf tesft.

^ tuoditi^tutrictions, limitafiou.s, and othcf provisions OfAB
this aectimt, with referenea to the puymcnt of campemation or
benefsts on aoeoum of sslicocis ur cosl miners' pneumoconiosis shall
be epplicable to the payment Of compensatiun or bene6ts on
aa.vunt of any other occupational diseave of the respiratury tract
resulting from iajurious expmurrs to dmt.

The refusal to prodduce the necessary oodeema and permitt for
aumpsy exemination and tesling sha8 not cesult in forfeitute Of
cnmpcnsatiun ptmided the aommission fsnds that such rduaal was
the rrsult of bonn Gde reUgious ennrsctinns ur teaohisgs to which
the daimaut for rumpensation adhered prior m the death of the
decedent.

4f23.74 Employer's liability in damages (EfE. 8-22-861

Employees EXCEPT AS AUTHORIZED IN SECTION
4121.90 OP l7IE REVISED CODE, EMPLOYERS who oomply
with seetion 412335 Of the Revised Code Sbnll nut be liabh lo
respondin damages at common law or by statute for any injury, or
occupatiunal disenae, m hudd®y condition, received or cuulrauted by
any employee in the course Of or arising out Of his cmployment, or
for any death resulting from such injury, oceupetionaf diseasa, or
bodily condition occurring during the peried covered by such pro-
miom so paid into thestate msmmnce fund, orduring theintervalof
time in which such employer is permitled m pay suoh eompeusatinn
directly m his injured employeta or Ihe depeodents of his Hlled
employees, whether or not sucb injury. accupatronal disrase, bodily
conditimt, or death is compensable under sections 023.01 m
412394+,dusivqaf the Revisrd Cude.

4123,80 Agreement to wsire rights (Eff. g-22-961
No ngreemenl by an emplayee to weire his righls to eompenta-

tion under aections 4123.01 to 4123.94; inetasivep of thc Reviacd
Code, is valid, exeept that ax:

{A) AN emp(oyee who is blind may waive the compcusation
that may be<ome due him for injury or disahRity in esses where
such injury or disability may be directly eauud by or dne to bK
bGndness. The industrial eemndssion may adopt and enforce mles
govcraing me esnplayrm:at of sueh persons and the inspection of
their plaas of empfuyment.

(B)AN EMPLOYEE MAY WAIVE HIS RIGH•f3 TO

COMPENSATION OR eENEFITS AS AUCHORIZED PUR-
SUANT TO DIVISION (C)(3) OF SECTION 4123.01 OF THE
REVISED CODE.

mn o!'theNo agreement by an employee to pay any P^ Pro-
mmm paid by his empoyer into the sm(c inanrance fund is valid.

SECT[ON 2. That eaisling sections 126.30, 4121.02, 4121.30,
4121.32, 4121.35, 4121.38, 4121.40, 4121.63, 4121.67, 4121.69.

4123.01, 4123.28, 4123.29, 4123.34, 4123.343, 4123.35, 4123.411,
4123.413, 4[23.414, 4123.512. 4123315y 4123.516. 4123.519,

4123.54, 4123.56, 412357, 4123.58, 4123.62, 4123.651, 4t23.66,
4123.69, 4123.74, and 4123.80 of the Revised Code are hereby .

repealcd.

SECl1ON 3. There is hereby cnated a Select Cpmmissiun on
Workers' Compensation Admin'atialion. Thc Commission sha0
cunsist of ten membets appointed by tbe Governor with the adviee
and consent of the Scnala Not more than Bve of the mem6ers sbali
be of the same pofitical party. Five munb<cs shaR represent labm
interests and five mem6ers shall be represcntative Of unpluyers.
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Members shall receive per diem wmpensation fixr6 pursuant to
d'rvisiou (J) of section 124.15 of the Revised Code together with
their actual and nertssary evpeasea

Within thirtydays aRer the effective date of this sectiou, the
Crovernor sbali tnake appointmenls to the Commission and sball fut
a. time and place forthe Cammission's Erst nseeting At tho meet-

' ing, the Commission sball organize and eleGaPhavawn and sueh
otha offtcwa as it dtcros appropriate.'fhereafter, the Commission
shaB determine the time and place of its mcetinga_

'I'fttSelcct Cummission shall seatre for itself offuespace, staff,
and mpplies as it deems necessary to the proper pafornsante of its
duties. It may request the Industrial C.ommission lo furnish space
and supplia. AB expensts of the Setect Commbsion shatl be paid
by the fndusttial Commission irom the Smte Insumnce Fund upon
presentation of proper vouchers signed by the Cha-uman of the
Sele[tCommissiom

The SeleU Commission shall examine the admioistrntive siruo
mre sod duties of the tndustrial Commissosn and the Bureau Of
Workers' Compencation m identify sny overlap or dupliration of
atructure or duties that may be eliminated m altaed so es to
impsove the efFwiency, of adminiatration of the workers' campeasa-
tionprngcam.

The Selece Cummiaion shall make its repwt togcther with any
recommendatious to the Governor and to ttte Geneml Assembly by
nmlater than July 1. 1997 and shaU cease to exist at that time.

SEC'fION A Within the six-month period following the effea-
6ve date of this act, the industrial cnmmissian shag implement the
self-losnring employer surety bond program establvbed porsuant to
aectron 4123.351 of the Revised Code as enactW by this acl For
that purpuxe, tBe self-inauring employer shall aaange to exchange
any surety bond or otbar security given to the comtniesion P^ant
to section 4123.35 of the Revised Code as i4 aaisted immediately
prim to Btis act fw the surety bond requirai under sediun 4123.35
ofthc Revlsed Code as enacted by this ag Until the comtnission
effectsihe exchonge, the security givenm the commission pursuant
m sectiou 4i23.35 ofthe Revised Code as it existed vnmedimelY
prior to the asnendmonts made by this act shall be deenux! euffi-
clent security to guarantee thc liability of the seB-insuring
employer provided uny surety bond given coutinaa to renmin effeo
live andobligates the surety to mnke any necessary paymnnts of
c6mpensatson and expenses.

SECTION 5, Not later than six monlhs after the eBective date
of thisacf, the Burenu of Warkas' Compensatiun and Industrial
Commission shalt submit budgels to the Offrce of Budget and
Management, the Legislative Budget OfBce of the Legislative Sm-
vieo Cummissina, ibc Chairman of the Finance Committee Of lhe
Seaate, end ibe Cbairman of the FSnanco-Appropriations Commit-
tee of the Rouse of Repmsentativcs. The budgets shall rcqucst
funds adequate to implement the revisions and modifscations
reqeircd by tteis act and shalt be presented in a manner that justi-
fies the base spending of lbe Bureau and the Commission as well as
the increaseovcr current spending leveis. Along with the budgess,
the Hureau and Commission shag submit a detaikd sebedule fm
itnplementing the revisiom and modifications required by this act.

SECffON 6. For the purpose Of ensuring sufBcieat funds for
the Iotemional Tort Fund crealcd pmsuant to seUiun 4121.80 of
the Revved Code as enacted by this act, the Administratar of the
Burea4 of Workers' Compeasation shall tmnsfer fwe million dol-
prs from the Sprplus Fund created pursuant m section 412334 of

the Revised Code to lhe intontional Tort Fund. Thc rnoney trans-
ferred sba11 be in the nature of a loan to the tatentiona! Tntt Fland

and is baebv dxlared to be a proper invcstmml of the surplus w
reserve of Ihe State Insurance Fund-

The lndustrial tbmmission sha4 repay the loan m the State
Insurance Fund in fsve equai annual installments cmnmcncing with
the flrst ealcndar year following the year in which the original

^A journalized version of the bill was not availabic

wben this analysis was prcparcd

transfer is made. The money shall be repaid with interest
equivalent to the avaage yield of 6xed incuom investmonts of the
Slate Imomnee Fund for the stx-ntonth period mded on thelast
day of the manth preeeding the month )n wlnch the mignsa) ltans-
fa oaurs.

SEC'ffON 7: Within einety days after the effective date of this
act, the Gmanur shaB nrekc the initial appoinlments to the Scif-
insuring Employers Evaluaiion-Bnard as rcquired pursuant to seo
tion 4123.35 of tlw Rcvised Cadc as amendod hy this act.

SECT[ON g. The Industria) Commvsion shall, rnnmtaming
wilh the calendar year in which this act takes effect, and for the
neat su"Ing nine Years, write off as a loss one-tenth of the
unfunded IiabBity of the Disabled Workod Relief Fund in exis-
tenee on the efftAtive date of this act.

SECTION 9. If any seetion Of pmvision Of a section or the
applieation thereof m any pwion w circurttsiance is held invalid or
anconsrvutianal by a court, lfle invaEdityw unconstitutionality
does notaRect othw provisions of the section or otha sations.of
thv act or: telated sections of the Revised Cudc or applications
thereof which ran be given effeet without tha invalid or unconatitu-
tional provision or seclion m application therenf, and to t¢u end,
fho provvionsand sectiottsare sevemble.

SECT[ON ]0. By not later then July 1,1987, the Adminvtra-
tor of the Bureau of Workas Compensation shaB adopt rules that
fully impkment all pmvssiom of section 4121.44 of the Revised
Cade.

SF.CTION 11. The ptohibition agaimt the Irrdustcial Commis-
siou gmnting self-insurer status to public rntployers cuntained in
srctiun 412335 of the Revised Codo as amendod by this aet shali
not beeonsttued to require the revocation aud docs not rcvoke the
sel4imumncc sratns d puNic employers who are se]f-insurers on
the cifeelivedate of th)sact Nothing haein, fiowaer, prohibits the
Commi,Gun ftomsobsequemly revok'v,g tho solf-insurance status
of abe public employer or impming any other penalty pursuant to
semion 4123.352 of'the ltovisW Cede as enaded by this act.

SECTION 12. Sectian 126.30 of the Revised Code is pracnted
in this act as a corupmite of thc seecUun as amended by both Sub-
H.B. 201 and Ans. H.B. 557 of the f 16th Geaual AssemNy, with
the new language of neitha of the ads shown in capital lettas.
This is in remgpition of rhe principle stated in division (B) of
section 1.52 of the Rovised Coda that such amendments are tu be
harniunizcd where nutsubstnntivcly irrernncilabk and eonstituta a
kgishtive fsnding that such is tbe rcmhiug version in eBect prinr to
the effeetive date of this act.

LSC Analysis of S.B. 3071
(As Reported by IL Commerce & labor)

F.ditor•s Note The fo0owing analysis, by the staff of Ohio i
Legislative Savra Cnmmis6iou, isprintcd m assist subscribas.

CAUTION: boeame bills are subjem to possible naor amendments

and conferenee cutntnittachanges )nffowing preparmionof the

analyses, the tcat Of an analysis may not m@ut all of the provisions

of the BiB as sgned into law.

Summary:

Defines "intemional lort" for purposes of the work-
ers cvmpersat:on :aw; atab:Whes ^roxdures for
amployees lusue fw employers' intentional torts; and
creates the Intentionai Tort Fnnd to pay for inten-
tional mrr awatds against cmployers.
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Specifies kgislative guidelina and aiteria the Indus-
vfafCotnmission must use fm granting m employers
thc. privilege m self^hsdme Ihetr wmkers' oompcnsa-
tion GabHity.
Creates the Seif-0nsuring Employers Evaluation
Roard to eraluate the eBgibility of employes to selt-
imure and specifta P-&rts gaverning reraeation
of thit pnvilege.

Fstablislws a Self-Instuiug Employer's Surety gond
Fond, in Geu of eaaant surtty requirements imposed
upon eaeh selGmsuring employer.

Requires the Administratar of the Burcau of Wmk-
ea'Onmpensatinn to develop ahanative preminm
progmms, for state fund employers such ac retrospee.
Ifre ratfog pfnnc
Alters the criteria govuming the awarding of trntpo-
rary,totatdisabiBty compensation and increases the
ssmwuum "%cltedukd loss' compensation PaYments
available.
Prohibits anytoyert fram violating tpee'Flc aatcty
requireaaents of tht Lsdustrial Commistiun or ucts Of
the Genaal Assanbly aud requires the Commission
m assess civil penalties up to $50,000 for viulatium.

Establishes an Oecopatiunal Safety f.oan Fund to
finaoce low intemst loans to empluyers to install or
ereet tquipmemthat rcducee workplace hazards and
improvm workers' heaith and safety.
EHminatrs temtarary partial disability cumpematnn
and sepfaces it, subjea to certain oondit-tans, witb a
type of wage lo.v compansatinn that reuubmses
injured wnrkers who return to work witb 66-35% of
the difference between their pre-injmy wage.eand the
wagcsreceived from their new job up to a maximum
equal to the statewide avera8e weckly wage.

Remureeinisrers and assisbnl ministars irom tnv-
aage tmdcr the Wmktrd Competwstion faw.

Subjects the tndustrial Comm6uion and the Bureau
of Workers Coptpcnsation to the state Prompt Pay
Law but atablishes spadal pram9t Pay pssosdures
"for payments to health care providere retstcd to
workers' compensation elaimr.
fnurea:es ttie changa-of-atsapation benefts available
m petsons suffaing from cardiovascular and pulmn-
nary diseases of polica and tirefightera, pneuntocoai-
osis, siiieusia, snd esbestusis.
Rcdefints +mjurY' and de(tnes "ocarpatianal dis-
ease^ for purposes of wakers' compensatioa

Inereasa fmns $1,200 to 51200 the fedaat expense
payment available for decessed workers.

Creates thc SeleU Commission on Workers' Cam-
pensaGoa Adminishation m study and make recom-
mandatiom regarding the duplication of the Bnreau's
and Commission's duties.

Requires the Indastriai Commission to write aff I 110
ofthe unfunddd liability of the Disabled Warkers'
Relief Fund in eacb of a period of rrn Ytars.

hfaltts numerous administrative changa and otha
clangts in the Workers' Compeatation Law-

whu susmin injmy or occupational disease °in the worse Of or
arisiug out of employtnem." Until rtcentty, this provision was
thought to bar virtuaBy any type of civil damagcs suis bY au

emploYtt against aa employa-
td batSpecifrcaBy, tbe Ohiu Supreme Court bas state

Aaemployee is not precluded hYSection )5, Article II of
thc Ohio Coostitutian, or by R.C. 4123.14 and 4123.741
frdm enforcing bis common law remedies against his
employa for an intcntionaf tort ... ITihe protection
afforded by the IWorkers' Compensatianj Act bm always
6een for ttegBgent acts asd not for intenYroaal mrtious coa-
duU. Indeed u'orkers' compensation Acts wau designed to
improve the plight of the injured wnrrker and fo hold that
intenahmel torts eovortd under Iht Aetwouldbe tantamount
to encouraging sueh eonduct ... Stanfrenadip v. CSndrmati
Mffacrun CBendcafs, 60 Ohio St. 2d608 (t982j.

With reepoet m twts, the Court hu stated:

An inteo.tional mrt is an act omnntitted with the inteal ta
injure another, orenmmitted with thebclicf that such injury
is substantially catain to occur .. .. 9he receipt Of workas'
compensation benefits does not preclude an empluyee or his
repreaentative from pursuing a wmmon-law aetion Im dam-
agesagainst hu employcr, fa anintentional 1ort..... A.
empioyer who has bcen hdd liable for an intentional tort is
not emitled to a setuff of theawmd in the amount of work-
crs cnmpensation beaefits reteivtd by the employee nr his
reprmentative. lones v. VIP Devefopment Co., 15 Osio St.

3d. 90 (1984).
The biB speoificaity declares that theermetment Of the Workers'

Compensatiun system is inlrnded to rcmove from the cmontun law
mrt systan all d-uputea amung empWYtss and employta regzrding
cnmpemable injuria or death and to estsldish a system which
compansates fa the injury or denlb of an emplnyea whelhcr such s
the remlt of the fault of rhe tmployee or a artmployae. Furthcr,
the btll declarea that the legislttive iment in providing immunity
from common law suit fa intended m pmtett employers from litiga-
tion outside the workere cwspensalion eystem exeept as expressly
providtd.

The biB exprasly provida that an employee or bia dependents,
who suffets an injmy, omupational diseas0. a deuth resulting from
theintenYtonat mrt of his empb5'a•>t'sy receive wmkcrs' conspen-
sationbeuefits andmaintain a cause ofaetiun against the employer
for the eaoess of damagcs over the amount receivable unda work-
ers' compensation and the amount recoverable undet the Ohio Con-
stitulion for vioktion of specifm safety requirements. An "inten-
tional tnrl" is defined as an act eommitted with the intent to injurc
anotha or committed with the belief that the injury is substantially
cerrain m oteur. "Snbsmntiagy catafn toocuur"is defined m mean
that an employcr ams with debbaate intenl to caaae zn emplayee
to suffer injury, diseast, condition, or deuth.

Any action for an intentional tort against en empinyea by an
employee or bis dependems must be brought within one year of the
esrlia of the employec's dealh or the date on which the employee
knew or should here first known Of through the exemise Of reason-
able dibgem'e, the injury,disease, or condition. In no event may any
such action be brought morc than two years afttr the oaarrence Of
the act comximting the intentiunaf torL All such aetions must be
brougbt in the cuunty where the injury was sustained or the injury
primarilycausng tbe eontracGon of the dis<ase occurred. The bill
spccifically presetva alt defenses for an employer iusuch xn action.

The biB limits the court in an inlent'umal tort aetion against an
employaz to the ddvm'tnation as m whetha or not Ihe emploYer is
liable fur damaga based upon ibe coma.is : n Of an :ntt.^.ti^-n_al
tort. Oefibcrate remnval by the employer ofsafety guard equipment
a deliberate misrcpr<sentabon of a toxic m hszardous substance is

CONTL'Nf AND OPERATION evidence, the preaumption of which may bt rdnstfed• of an act

Workeri Comprnration and Emproyee Snits Agafmr Empfoyv emm^dtted with the intent to injure anulha. The bill requira the
gummawy

E[isrtng law eonfets upon employers who comply wilb the ^^^ r^ui?s^ ^ bet provcd do not umis[,for if upon a mobonetor
Workers' CamPensation law immunity from civil suit by employeas
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a direeted verdict agaiost the plaintiff, the court determines, after
considaing all the evidence and evay inference kgithnasely and
reasonably raised thercby asost favurably m 1he plajntiff, there is
rmt suffreicnt ertdmce m Fmd' the facts aequired to be pm. The
decision will be made solely by a judge. The bill may bc sotttewhat
unctear at thic point since it refers to'•facw r<qnved to be proved

by divisfon (B).... " That divisioa, hownver, is primatily a state-
meM of legsfative iatmt. The ouly pnsaibk "faa" in it is the basic
queation of whether or not an aa of an employer is an intentional
toct a mt.

Subsequeatly, in any trial of the aaion, if the court determines
that the employee a hic esmte is entitled m an award, the Indus-
triat Commission, atter theeourt determination is frnal and aficr a
hearing,delerminm the amount of damagrs to be awarded. In this
determinatiun. the [ndustrial Commission has original jurisdiction
and must consider the benefns payable under workess' cumpensa-
tioo and the net financial kru (n the cmployte causcd by the
employa's intentional torh The total award to the employee or his
oatate may not be lessthan 50% nor mae than three simes the total
eomptasation reeeivable under workers' compensation and in no
evem may eaoad 31 nilBion.

payments of awards ordered by the fndmtrial Commission for
an employu's intemional tat ad wdl as a6legal fces incurred by an
employ^erin defending such an aaion, am made from the Inten-

_ tionel Tod Fund, acatcd by the bill. The lolentional Tort Fund
cansisfs of maniea paid:iam the fund by erery public and private
employar. The Industrial Commission annnally fxes the amount
for e2ch employer to oantribute to such fusnf "BasrA upon the
mattna of ratc computation established under [the mto-making
scetimr of the lawj", prmemably, this means that the Commission
is ta asWbBeh a suroharge that will be at a flat mte (the language,
howevci, is capableof interpretation m allow vxrious diffaent mtes
for different tlessifrcationa. ot cmplayer) pa SIOD of payroB. The
biB placee the control of the _fund unda the Comuusaion and
requirm theCotmmssion m adtipt rules for procedurta governing
the reception of elaims and dubursements of monies fram the fund.

The Administrator of the Bmeau must transfer, as aloan, $5
migiod from the Surplus Fund m the Intentional Tort Fund- The
bill requira tbe fndustrfal Commrsslento «pay these monies in
five equalinsuBmeats beginoing with the ealendar year following
the year of tmusfer.

ThcCommission also must make rules concerning the payment
of attatney fees by claimauta and employers and mmt fix the
amount af fees in the event of a controversy. The Commission and
the Bmeau of Workera' Compensation must pmt a notiee in their
offices stating that the Comndssion has the autharity to fix fees in
the event ef-a dispute. The bi6 further reqaires the Commissian to
make tules m prevent the sullcitatibn of employment in the prosecu-
tion or tlefense of intentional tort cases and may inquire inm the .
amounts of fees charged by attorneys in such casrs;

The bill specifies that all of the changes enumerated above
apply m aay claima aaion pending an the effeaive date of the
bill. Therecould be camtitutional queatiom surrounding this pmvi-
sion in that it atlempts to affect court suiss for intcntional mrtc
pending onthe bill's effective date. The Ohio Comtitutan prolu-bita
the passago of rehoaelive laws, Artiele If, Section 28- The Ohio
Supreme Courtbas made a distinction between a law that is remc
dialin naturo which the 0eneral Asserrtbly can affect retroactively
and one that is substantive which mny nut be affeaed retroactively.
in Wert v Tcxicabs of CYncinnatL Inc., 139 Ohio St. 199, (1942),

the Supreme Cemt held that the right to sue at common law was a
substantiveright.

.Seff-f^aare

Background
tJnda cartent law, Ihe Indusnial Commissian may grant the

privilcge of selt-impmnce m an empmya whoagrees to abide by
Coomtissiou rnles perlafning to sclFinsurance and who possesses
mfficient "Bnandal° abBity ro randa payment of campensetion

and bencfits_ Present law does not requae the emplnyer to have a
udnimum nuatbu of employaes in order to he a self=imurer.

Self-insurers do not make premium paymcnts m the Smle
Iosnranee Fund. but are required to pay directly to employees the
same medieal br+tcfias and types of compensation speufied in the
law for employaes of the State Fund employers. Self-fnsurers aiso
must contribute m the Disabled Workers' Relief Fltnd (but see

lata scciion of analysis), pay their share of the adminisbativo cnels
af the workerd compensation program, and pay into the Statutory
SurplusFund (used for such mepenses as «babiBtation services,
payments made under the handicapped provfsions of the law, and
certain otedicalexaminations)-

The induslrial CAmmission amy revoke the privilege of self-
iosurasae if thc employer doer not comply with the Commissioo
rulcc or fails m pay compcnsation and bemfits on timo in the
amounts required. Self-insurers must post a mrety bond to secure
payment of compensation or benefits and may also stte the
employa for any additional amounts owad in compen.sation of ben-
efts beyond the value of the surdy bond.

The b61
The bill makes the following changes relating to selFinsumnee;
(1) Requires all employers who are gmnted the privilege to self-

insme to donwnstrak suffeient frnancial and administrative ability

assuring that all obligatiom of self-insurance status am promptly
met. The bill requiref the Commission to consider the following
listed factors, if applicable, in detemrining whetha or ool the

employer bas the ability m mect the obligations for self-insurance

smtus:
-the employer employs a minimum of 500 employees in Ohiu;
-the employer has operated in Ohio for at least two years;
--the amaunt of the buy-uut wheto the amploycr is a suo

ceeding empfoyer or previously <ontributed to the state fund;
--auffieieocy of cmplayei s assets in Ohio to assme solvency in

payipg cutpeentiun directly;
-a review of the employers rccords neassary to provide the

employ'a's full frnaneial dis<fpsure;
--the employa's organ-raational plan for the administration of

wrorkers' cumpeosation law and procedures, for informiog entploy-
ees of hix ehange in status to a self-imurer, that do wiB follow in as
a self-imura, and that informs etnployeca of the employees' righls
to compensalion and benefr[s; and

-that the employa has a financial aaount in Ohio or has thc
workets' eompens-ation claim cheeks drawn from the same aconunt
as payroll ehecRs or such checksafearly irdicato that payment will
be honorcd by an Ohio financial instimtion.

Although the Cmnmission is not linated to eppsidering only the
above factors, it must at Ieast consider all of them, where applioa-
ble, axceps that the Commixsiun may wai+x the requirements that
an employer employ at least 500 employces and that the empkyer
has operaled in Ohfo for at Ieast two yeare- The bill prohibits the
Commission f-'om granting self-imumncn smtus to public employ-
ers uther than public utifities The bill "gmndfathets" in any public
employors that eurrently are self insuras, but wbieets them to the
new proudpres which could result in revocation of the prfviiege
should they ever bc found deficient in their progmm.

(2) The bill establishesproaedures for employas to obtain
applications fm sel&imurance status. F.mployers must oblain appfi-
eatfont from bah the Bureau and the Commissqn upon whieh the
Bureau has stamped a"designafmg numba." Prior to apptying far
self-imumttee status, the employer must make avaiMble to the
Bureau all of the information listed in pamgraph (1) above. The
employer mustfsle the appfeation, with @ fae sufrmient meover the
costs of processiug the application, as established by the Commis-
sion, with both thc Bureau and U`,a ^.:mivion at I-st 90 day
prim to the cfeaive date of the employcrs new status. The Com-

mission and Bureau may not accept any application that dnes not
contain all of the required informatioo. Appfcations are not wm-
piete until all of the requirrA informatian is provided.

The bill requires the Commission m revfew completed appliea-
tiam within a rcasooable time and if it decides to gmm the privi-

c
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1ege, the Burcu mmt issue a statement with the Commissiun's
findiagsof fad. 7Le statement must be prepared by both the
Commission and nw Bureau and Ix signed by the Chairman aad
Secretary of the Commi'a+ion. If the Cnmmission ddecmincs nat to
grant the privilege, the Bureau nmst notifY the cmployar Of tbe
determination and requve him to mn[muc m paY his full premium
into the State Imurauce Fund.

The bill spcuifiwlly, auttiorizcs 1he Industrial Cmomucsion to
allow aseB:invuring erttpiuyv m reWme premium paymrnts (i.e.,
giveup hisself-insrrrance status) "wiN appropriateaed't mudifrca-
tmas ta the employela basic premium rate .. _' Presumably this
last:smplieathatlhemtployer.insuchaasa,eouldbemerit-mted
(baseduponhissdf utsurance experience) immedfalefy.

(3) Reptaces the general surdY boad requirement forself-imm-
ers with the Soli-imunng Employars' Surety Bond Fund. Under
lhebll, a sdGinsuru must obmin fram the Commission a surety
bond in a face amuuut suffident to cover bis potential 1®blity. The
bonds provide payment to the Commission fur amounts paid by tbe
Commission fm compenmtion ur bwrfrts on an employer's default-
The C-ommiasion muat aperate the surcty bond program far self-
ioaurera and make the surcty bonds avaitablo at competitive rates.
The rates fued ea<h ytur are to be as low as possible but that
assure aufficiem reserves to cover anticipated claims.

Should any etlf-insaer default on payments of cnmpensalion or
beneFrts, the Commbskn is to nmke payments from the employer's
svrety bond.'fhe defaulting employer is rdievrd Of anY liability for
damages that arise from the injury or oocupationd disease at cam-
nsonlaworbysramle.totheexteutofthepaymentbytheCummis-
sion.

Subject to lhe approval of the Cemmission, the Admin¢tmtor
nmy invest any of the Fund's surplua or resaveas be may currently
the funds of the State Iasurance Fund. All interest camed from the
investments must be appGcd soldy to the rcdudion Of emPloyers'
premiums and to payments requhed on bonds due to default.

ff the Commissinn determiws that the reinmmnce of the risks
Of tbe Fund ure neeusarY to asame its mlvency, it mayt

(a) canrraet; fur the porehase Of reinsunoce, with any company
or-agency autltoriud by law to issuc seeh eontrads;

(b) pay the reinsorance onVa from the Fund;
(e) include the «msmanca aaus as a liability and estimated

BabiUtyof t(sa Flrnd
Nather the Industrial Commission nm the Administrator of the

Bureauof Workera' Cumpensation is liabte with respad to the
management of the Fond, except in eases of gross abmc of dis<re-

tion, rwr is the state liabk far any Of the liabilitiesof the Fund
Itse1L

Within six mossthc foBowing the eHeclive datc of the bill, the
Commission must implement the Self-Imuring Empfoyer Surety
Bond Program by axubangiug smely bonds or other security given
tu 1he Commission nnder fortner law. TM cxehangc of such is
dcemad sufficient sacurtity to guammee the liabifity of a selftinsur-
ing employar provided the surety ramams in farce and wig pay any
necesssry compehsauon and expenses found 1n be due,

(4) Requires the Administralar m handle complsints regarding
selftinmrers thraugh the Self-)nmmnce seclion oftbe Divisfon.

(5) Croates tbo Self-Insuring Employers Evaluation Board,
administra6vely part of the Bureau of Workers' Compcnsation.
cunsisGngof threemembers es folbws: ( 1) thc public memher uf
the Industrial Commission who serves as thc chairmau Of the
Board; (2) a member of the Ohia Self-lmuranae Association; and
(3) a represeamtive of tabor. Thc two laner members must be
appoinled by the Gavernm, within 90 days zfter the effective date
of t` b;B,'.v:L4 S.se advice and mnsem of tha Senate-wfth one
serving an initial term Of lwo yean and une sersvsg a tam of three
years. Theraafter, terms of offta Of the lwo members are for faur
years eac6- Ths muubers of tha Board, atther than the pubhc
mam6er, «ceivc a per diem amount hzed in the manner aa the
eampcmation of mcmbr+s ot othm boards and commisaiom is fmcd
as weB as reirubursement for their acnm] and neressary expcosas
incurred in tbe performance of thbr dutiu.

The bill requires the Conunission to refer aB eompfaints agaimt
a sdbinsuring emplayer or 4uestions as m whdher a ac(f-insuring
employer eonriaues to ma.t the standards far sdf-insmancc m the

Boasd; wbfch must fnvestigaree, and if it bas reasonable gmunds to
beGeve the allegations, 1o investigate. 7he Board may order the
employer to take curreetive action as the Board spedfres. 'fhc
Boatd action neednd be by fomml heuring, but whatever is
md<red, it must be stgned at Icast bYtwoof the Baard membcrs. If
by formal haring, tlu: Boazd subsequently detetmines that the
empkryer has faledmmrrect Bte problema, /hc Board must recros-
mend to the Commission revor%tion Of the empbyer's sdf-itmsr-
ancx privilege m mch otbar penaltp which umy inciude pmbation or
a civil penalty not to exo"d s10,t100 for raeh arspioynr failum.

Whetethc rcwmmendatiom spesi6cally are for revocatino. that

must be by unanimous vote of the Board- The Board must make its
rammasendations w the Commission, and the Commission mmr
promptly am upon them-

(6) SpcciEes that failum m meeA the criteria fur establishing the
abi6ty to sdf-fnsure is groudds far the Commbsian (theSelf-lmur-
ing Employers' Eraluatiun Board would make the actust ddermi-

self-insurance.natiou)to revoke or refuse m renew the privilege Of
In addition, failum to pay contributions to the SdFlnsuring
Employers' Surety Bond Fund. "rontinued" fzifurc to Ele medicat
reports bearing upon a daimanl's injury; and failure to pay com-
pensstion or beaefits in eamdance with law in a timely manncr are
luled as grouads for ravocation or denial of renewal, lf a sclf-
insurer is de6cient in any anc of the above, the Commission
(Board) may rcvoke or rafuse to renew the sdFinsurassce status of
an employer.

Premium Rnses
Foi purposes of establishing wmkers' compansation ptemium

m4s, existing law requirzs tba Industrial Commission tu dassify
occupations or industries with respect to their degrce of hazerd and
to determine the risks and esmblish the pramiumt Of such risks for
the dassrs based upon the tolal payroll in gaeh Of tbe elaues. Such
premhsms must be suffmiendy large to proride a fund for workxrs'
compensation payments as wdl as to maintain the solvency of the
fund

The bill also pramits the Indurtrial Commission to grant pre-
mium mte dfscaonB to any employer who: (1) has not meurred a
cwnpnuable injmy for one year m more; and (2) maintains an
employee safety committee or similar argani>etion or makcv peri-
odic mfety inipectiom of the workplace.

Afrernarive Premtom 1'rograms
Current law fequires all state fund employers to participate in

one system of workers' mmpemation promium raling. The bftl
requires the Commission, in conjunction with the Bureau to devdop
alternative premium programs from which an employer may
cAoox. Such progrsms must include rctraspective plans and may
include plans under whteh an advanced depasit may be apphed
agaimt a specifsed deductible amount per daim and risk puod plans.
In no event. houvwer, maY the podcd risk pluns be eoastrned as
gmnting the privlege tu self insure. As an illustration of how such
plans opemto, a retraapective mting plan adjusts an crnployer's
accident fund premiums after a designated eovetage period. The
pfan is based un daim casts incurred during that period and
cmpluyers wbo hold down claim costs are able to save money.

The Comm-ssfon mmt, with the lfurcau, develbp classes uf
oecupatiqm or industria sufficiently distinct so that employers are
uot dassif'ted in a manner unfaitly representing the risks of employ-
mcnt ia that class.

Rehabilitation
The bill makes seveml changes in the area of warkem' eompen-

sation tehabilita6on. Firsl; the bill ercales the Labor-Management
Government Advisory Committee cunsivting of 14 membeo as fol-
tows: (I) four labor and fom amployce representatives appointed by
the GOVernor on thc basu of their vacatfon and training (such
appointcrs are subject m Senate conf¢ntatioa):(2) the chairmcn
(or if the chairmmn ehooses, the viwohairman of the cammittce) of

APPX. 62



S 307 1986 Session Laws-Full Text 5-378

the House and Senatc standing rwmmittces to which workers cum-
pemation bills arc re(erred; and (3) two persons, each of diffaing
political parties, appoiated by the Speaker Of the Hause and the
Preudint of the Senate, rexpectively, one representing labor and
one carploy^The duties of the Committee are: (1) m advise thc
Industriat Comodsrion on the quafty and effecliveness of rehabBi-
tation serviccs; (2) mnke reeommendatioos penaining to the Indus-
trial Commisstati s rehnbilitation pmgram, includrng its operatiun;
and (3) recommend three candidates fuf the Director of Rehabifta-
tion,based upen their abiBty and background in rehabilitatioa. The
biBrequires t4e Industriai Commialon to select the Director from
thislist of andidates.

The Industrial Commiss-ron must adopt a rulc requiring Pay-
m,entin the sanse mmmer zs living maintenance paymenss, to a
claimaat who enmpletes a rehabilitation trainingpmgram and
returns to empioyment but suffers a wage lose. The Paymenu rnosl
be made at 66'b%of tfte difference between tbe cla7manfs wageat
tbe timeof the injury and the wage received from bis new cmploy-
ment up lo aowaimqm payment pa weck equal to thc statevride
avernge wcekly wage and nsay contume for a maximum of 700
weeks, reduced by the number of weeks in which the ctaiutant
reaivcs the new fomsof wege los.c bcnefits act up under tfie bill (see
below).

For cmnpensable losl-time claims, the Administrator must
nptify bpthtbe elaimant and the employcr af thc availability of
rehabi0tatian servioes.

Comprnsarion and Brnefrts

Tampaarylotaldisabitity
Existing lawauthoriaer compensation ta an injured worker who

fs temporarily and totaBy diaabled. A temporarily totatly dirabkd
worker generany receives 100% of his avcrage weekly wagc fur
twclve weeks, aed tben 66-1A% of his avemge weekly u'a8e until he
returm to work. Compensatron may conllnue for a maximum of
20D wccks, but eenses wben: (1) an employee has returned to work;
or(2)an nnpkryee's iruting phyilciea has made a wrRten state-
ment that the wnpluyca is capableof returning to his formet posi-
tionof smpkiyroent. In Stare, ex ref.Ramfrez m Industriaf Com-

rrifssfon, 69 Obio St. 2d 630 (1982) theOhio Supreme Court has
intapreted this laaguage as permitting the employce to continue to
recewecosnpcasaHoa unless the employer can offer the employee
his emct fptrntr posftiun ofcmployment.

The bill appears to modify the Rasnfrez docirion by adding two
additimaldaclois that uase the payment of temporary total disa-
bifity benefits: (1) whea work within the physicaf capabilities Of the
employee ts made available by the employa or anollta employer;
and(2) whenthe emptuyee has rcached the°maximum med9cal
impruvanenl." The bill atto states that the tcrmination Of tempo-
tary total disabBity daes not preclude its cammencement at anetha
time if the employee again beoomcs tanporarily totally d'wabled.

Wage Loar Cnmpensation -
Thc bi6 ereates a new type Of eompeasetion as follows. If an

employee in an @llovnble cJaim auffers a wage loss as a result of:
(1) «tuming to employrncnt otha than h's former position of
employn'enl; m(2) being noable m ftod employmcnt consistent
with his pbysiaal capabilities:, the btll provides for tompensation to
him at 66-1h%of his weekly wage loss, not to wtered the statewide
averaBe wcekly wage, for a paiod not exeeeding 200 weeks. TLis
new form ofcompensation appears to be a subatitute for temporary,
partial disability rampenm/ion which ihe bill eliminatca (see
below).

77rebi6 rcquirrs that nn employee who is capabie of work
- activity, but bis employer has no job for him, to register with the

Bureau Of Employment Saviezs whieh must assist him in finding

suitable emPloymem.

Partial disability and acbeduled loss bxncfrts
For permanent-parlisl dissbilities, other rhan disabilRiu indi-

eated onthe smtutory list of lypvs Of losses, currcnt law permits an
employae to cleet to rcceive:

(I) 66-i4R'i of [hc impairment of his earning capaaty resulting
frum the injury or oeenpational disrase, not to eaceed the average
statewide weekfy wage ma total of S17,.500 (commonly known as
temporary, partial disabBity ewnpeasation); or

(2) 66ii% of his aversge week(y>mge• aol to exceed 33-SS%of
the aratewide average weekly wage, for the numba of wceks which
eqaals such perceutage of 200 weela (commonly known xs perma-
nent, partial disability compensetion).

The bill eliminates temporary, partialdisability and the election
by aa employee snd provides for permansat partfal disability as in
(2) alwue- As undrs current law, permerwm drsability could nus
begin earher than 40 weeks affu the end of tempmary total disabil-
ity, or thc new form Of loss of wagrs compessstion or the onset of
the injary m disease in the ahsearceof any eompesuation_ Under the
hill, nn employee may rcceive both this bers^t and seheduleTluss
bc^ta (eme below). Currenl taw provides for a deduction o( pa-
manent partial disability benefts paid fmm the scheduled lass ben-
efsH paid.

Scheduled.loss compmsyatiun is paid fur krss (ur Iors of use) of
specifm parts of the body- Cotnpensatinn h paid at 66-45% of the

worker's avaage weekly wage fm the numberuf wecks indicatcd on
thesmtutmy lisl of types of losses. However, cuvent law specifses a
maaimum weekly payment of 50% of the statewide average weekly
wage, a minfmum week(y payment of 25%ef the sfatewide,week)Y
avaage weekly wage. The bi6 retaim tbe provisiun that the claim-
am rurive 66•th% of his average wukly wage, but increascs the
maximum amaunt payable to an amouat equal tu the statewide
average wcckly wage and the minimnm to 40% of the statewide
averege weekly waga

Chonge ofOccuparion Ben¢fllaforCertatn Listed Occuparionaf

Disea.aa
Under <urrent law, ranployas whu have aontraUed silicosis,

coal miners' pneamoconiesis or asbestosu or a frefighta or poGce
offtcer who contracts a cerdiovaseular orpulrtmnary discase and
who ehangeYlwir oceupation m au oeeupation in which arposure to
the bezard ia lessened, reaive $49 pm week fm thirty weekt and
then fm a subsequent one hundred weeks 664h% of the bss of
wages resulting fmm the change in occupation not exceeding
S4015perweok (far frefghters and pufw<afficera, the time periad
is 75 weeks). The bil) increases the maximum amuunt payablc
dming tha thirty-week period to an anmuntequal to 50% Of the
1latowidcarerage weekly wage andduriag the subsequent periad to
a uew maximum of 50% of tLe statewide avaage weekly wage.
Dming the subsequent periad, the payment remains based on
66-t.5% of the employee's wagc Ioss.

Empfoyer EYuelfor p'satation ofSpecific Safety Rufes

The Ohio Conxtitution authorvrs the Iadusbial Comsmission to
add a penalty award payable to a clainmant whose injury is oaused
by an esaploya's violation nf a"spocifte sefay requirement' of the
Cnmmission. This "additional" awnrd may be anywhac frum 1 S%
to 50% of the maximum award fixed by law. By statute, the Com-
m-ssion fs authurized to adopt mksfixing specifie ssfety require-
mems appfcable to all emploYers.

The bBf specifically prohibits emphryas from vSolating spedfic
safely requirements of the Commission or scts of the Grneral
Assembly. If, in making a detemtinatioa as m whetha to ¢i'.
daimant an additional awarA, the Cammissian finds the emvP•: -: ^
has violated the prohibition, it must osda the employer lo correct
the violation. Fin any violation occurring within 24 months Of the
Iast viotation, the Commission must asuss the employer e civil
penalty fn an amouot the Commiasion fsxes up to S50.000. The
exactamuunt of the penaity ix to be determir,ed 'Mth refereo^ ro
size of the employer as measured bynumba of employees, assets,
and carnings_ .

An employer may approl a penalty to a court which appcal
opcrztes to stay the payment of the penalty peoding the appeal. All
money paid is to be dcposited in the Occupational Safety Loan
Fund (see hefow).
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Octuparional Safery Loan Program
Commmcing one year from the bin's affective date, the lmlus-

trial Commfssion muat begin oparating an Occupational Safety
Loan PmBram. The program mnat pravide Inans to employers in
amuuntstEat cnnuot axceed tnme tban 515,000 per fiscal year at
intarest ratesbctow the rates the employer would otherwise be aMe
to obtain from any othar suuree.

iLe stated purpose of the loans is tu allow employcrs m
imprm'e, fnslall, or ercct equipment that reduus havards in tht
emptnyers workplace and to promute the heaith and safetY Of
workers-

The biU eamblishca in the amtedy of the Treasurer of Stute an
Oaeupatinnal f.ean Fussd as the source of funding fa the program.

Penal burirutions
The bill spetificahy Prohibits the paymeut Of compeneat'ron Of

benefits to any claimant during the period of his coafinwnem in a
penatinatitutmn far a violation of any smte'saiminallaw.

Fanemf 8xpenser
Correm law provides a fvneral oapensc nat toexeeed $1,200 for

a death that ensucsfrom an omspatfonal disease m injury. The bill
mises rhe maximum m $3,200.

RespiratoryDrseases of PoHee and FTrefigRrers
ExWing law spaeffcally identJet cardiovascular and pulma-

nary diseases of police and firefsghters as ocmyrational diseases.
Cmnpcnsation is payahle only under eertaia conditions and abject
to special statutes Of iimitations. '

The bill expands the acope of the eompemable ouupational
disease for such warkers m include respiratory diseases.

Existing law requires that the disease to be enntractcd (owmra)
following expmure to smoke, toxic gase,a, chcmiwl fumes, and other
toxic vepora. The bill changea the last m expasurc tn any toxic
"subslance" and adds "hest" xs a factor to which if the pulicemsn
ar frefighta is exposed, he nmy qualify for benofits.

Thc bill speciftes that exposure to any Of such egents constitutes
'•a presampUms (wbich may be rafuted by affsrmative cvidence),

that Sach occurred in the COmse of and ariSing nut of his emptny-

ment."

Medical, Hospital„ and Nursing Senafirs for Cartafn TyPes Of
Oecupa(roroa/ DLreares

Under existing law, compensation and benefits on account of
cardiovaseular and pulmanary dheusea of faefrghters, silieusis,
asbenasis, and black luag are payable only in the event of total
disability or death. Thc bia allowt payments of inedical, hospital, or
nursing expemes in the event of partial dimbifities.

Defrnrtion of !rr%uq," and '4hcuputionaf Diseare"
Exitting Worksrs' Conspansation Law defioes'tinjury" for tbe

purpose of determining the situations that are subject to comperua-
tion.7lre defmition specifically includes any injury whether eauud
by externalaccfdental maens or acefdentalin chameter aud re.udt,
rxeived in the cnurse of, and arising out of, tlw injured employae's
eosptaymeal.

In VHage v. General Moron Carpormion, 15 Obio SL 3d. t29
(1984), thc Ohio Supmme Cout determincd that ^an injury wliich
develops gradually over time as the resutt Of the performaace Of the
injured wurkePs job-retated dutws is compensablo° under the
Workeri Cmupensation Law. In tGis ease the employee had sos-
taihed a back injury, apparently duc tu tin rapeated lifting, in the
course of his employmcnt and uvver a five day periad, of 20 to 40
puund automobik batteries. In reaching this dedsion the Caart
spccificsfty averrur:f Bowman u N rynnd prop$iar Coro., 55
Ohio St. 7d.407 (1978) and "any otha casewhich suggesls that en
injury must be the result of a sudden mishap occurring at a partseu-
lar time and place to be compe+ssabla' (fiQage at p. 131).

Tha bill specifically excludes from the scope of the defndtian Of

••snfury°- uhiatric conditions except where the conditioue have(1)psY
arisen from an inju[y or ouupatianaf diseasc:

(2) an injury or disability eaused PimmrilY bY the natwal deto-
rioratmn of a tissue, organ or part uf the body;

(l) injuries or disabifties incurred in voluntary partieipatian in
an enspfoyer-spoosurod raaaation m fnnass pragnm, prmided the
employee sigm a waiver of his rights to workers' compcasation
lanoala prior tn enppging in the activity.

The bifi statmosily defines "occupational direase" fm purposes
of wurk.ers' eommpeasationlaw as a disease comracAed in the course
of enrploymera, w"W,ch by its causes and the characteristics of iti
manifesottions or the tandit"son of the employmant resu3ts in a
hatard which distioguuhes the employme.nt frnm othu employ-
ment and aeara a riskofeooaacting the disease in greatu degree
and different msnuer then the public in geaeraL

The bill alsn prdvidrs that any disease wbich Gts within this
dafmition of orcupatianal disease is cmipensable under the wark-
uc' compensation Inw even tliuugh it is not listed as nn occupational
disease.

Exemprfnns from Covoage
The bill exempts fmmthe current definition of "employee" a

minWer nr assWant minister in the exercise Of his ministry or
dnties required of him. In effat,lbase indi+ndaals do not bavo ro be
covmed under the warkers' compensetion law, but an employer may
elect tninclude them as an employu.

Fsissing law does nat a[low eompeusation ur benefits to pesaom
who purpmely injure tbertsselves. To this cxclu.sion,the bi0 adds
injuries or disabilities caused by an amployee being under the intlu-
ance of drugs notpresaihed by s domor or causad by akuhol.

Compenrarion Plans
The bill permha the Industrial Commisaion, with the approval

of the State Employee Compemation noard, to eambliah campena-
tion plans, inetuding Iwurly rste schedules, fa the eompensation of
all profe.sional, administrat-we and menagerial emptoyeasof the
Rehabilitation Division of the Commission for whom thc State
Fmpbyment seletions Ibard has not astnb6sbe ' d bargaining units
under Ohio's Coll<ctive nargaining Law.

Handicapped
Under emrent Izw, if an employer hirec a person having ane of

24 specifse pre-esisting disenses or medical conditions, his premium
rmte for workers' compemation ia not aReetcd to the extent that any
new iajury suffered by that person is the result Of the pre-existing
diecese acondition. fvr such cases, the bi[I spacises that stale
fund cmplnyers may not reccive a credit amount graater than pre-
mfums paid and self-insurers an amount no greater than assrss-
ments• nmde in aay credit year.

The bill permits self=msured employers, for a11 claims made
after Jsnssary 1, 1987, to pay bandicnp reimbursemem wntpensa-
6on aod benefits directly to the cmployee or his dependents. The
bill specifux tbet where an amployer elects to self imure his liabili-
lies ander this seclion, nia must abo assumc lhe casts of hendi-
cappedreimbursement dauns atrributahlee to him occurring priur to
January I, 1967. If such an employer chooses to pay such bcnafrts
directty, he is not assessed for handicap reimbursements nor may hc
receive any bencPt fsnm the Surplus Fund for the payment Of such
haselits.

Currem law idensifses cardiovascular and pulmonary disease Of
firefighters as one ofthe list ofinjurics or diseases for which an
employer may reeeive a"handicapped resmhursement•' acdit for
wrptoying workers with such diseusrs. As with the addition of
°respiratory" disesses zs a compenmbk occupational disease for
firefighters and policeoffrars (see previous section of analysis), thc
bill ineludes "respiratory' disases and "pands the entire provuion
1u eova polica officers which are not ww included:

Mediraf Examinnttonr
Existing law, unchsnged by the b8i, permits an employee wbo is

injured or disabled in the caurse of fsis employment /ha frcc choice
in the se)ection of a physician The bill pernsits an empIoyer, with-
out Cmomission appravnl and at the employers expcnsa, m rrqoire
such an employee who makes a elaim to be examiurd by a phvsF
cian of the employer's ehaa onc timc only upon any issue asserted
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by the esnployee, bis physician or upon any issne tabe considered
by the Conunissson. The Commission must corsider and rule upon
anyfurthu reqaests for examination.l'he biB requites theclairrrant
toprompdy provide a current signed releaseof medical information
whert requesled by thc employer.

DLrabfedWorkeri RefiefFund
The Disabled Workers' Relief Fund (DW RF) provides snpple-

mental payments to totally andpermaneatly disebled peaoos
oxperiuodng a gradual erosiunovs time of tbe purcbaaing powerof
their Bud (at the time of injury) workers' cnmpen.tation benafns.
4asrrendy; aftemployets ara assessed a Bat rate per g100 of payroll.
That rate may net exceed 30g per 5100 of paym6-

The bill sieu dinwwtes tbe curreut aasessment of self•insuring
employem for DWRF. For srlf imusing employers, the Burau ia
required to aiake the DWftF payments due and biU the cmpluyers
semi-annrintly for amounts owed- For allahv employers, the bBl
rcquira shat for injurics and disabifities occurring on or after Janu-
ary 1. 1987, an additional DWRF assessment must be Icvied at a
rate per $100 of payroll determined for each seperate eUsaification
of employer annualiy, in aa•amount suffutient to carry out the
DWRF.

The big apaaGes that a person found cfigibk fm DWRF pay-
ments wilf rccaive monthly the ]esser of the difierenec between tho
currint maximum figure (roagMy $766) and ( I) any Sacial Secur-
ity Disability benefrt, ar (2) his ourrent permanen4 total disabifity
awardper month. .

Tbe bBt eliminates current law's probihiGon that individuals
who receive Ihe mtnimum awerd for pvmanenl toml disabflity may
not receive DWRF benefits.

Administrotive Cfeanger
The bill nmkea numerous administrative ehanges in the Wmk-

. era' Compensation Law:

Joint-rulemaking
The biB requires the Burau and the Commission to janny

adopt rules govuning lhe operatiag procesWres of the Bnrcsu,
regional boasds ot review, and the Cammissiun. The Bureau is
reaponsible for publishing thc joiat rutes in a siog(e publicatfon.

Policy manuals
Currently, lhe Industrial Commission's medieal section issues a

Commission poUcy manual for impairment evaluations. The biil
specifses that, trating physicians of claunanrs or physiuiam lo
whom claimants are referred for evaluation must receive the man-
ual frcc of rJmrgc and that thc Commission must otuure that thc
maauaf receives the widest passibfee distribution to physicians.

Investigamrs
The bull permits a Distriet Director, in addition to dutia

intposed by the Adminittmtorof the Bnreau, te assign inve,stigatois
to invesligate alleged violations of pecsons receiving compcnsalion
for persTanent toml disability and en.goging in remunerative activ-
itydncmnpatble with that status.

piornpt Pay Prbcedures
qsrrent law generally requires any state agency that purchasea,

leases, or otUerwise acquires any eqnipntem, materlais, goods, sup,
pBesor serviees to pay an interest chargc ra the provider if it faUs to
make payment dther by the date agrad upon 6etween the agrncy
andtho provider or, if no sucll agmement was msde, within 30 days
aRcr rcceipt ol' a proper invoice. AnexlePsion is a0owed if the
iovoice oontains defeats or improprieties and the agency so notifses
the provder within 15 days after receipt of the iuvuite.

Currcnt taw speciftcally exempte fmm the Prompt Pay Law
bills auh:nit"'r to the rndustrial Commission and the Buresu of

b respect to workers' compenaation.{porRers' Cmnpen:ation with
pulic wmk-rdief employees' compemaliun, eoal-workerc pneumo-
coniosis bencfits, or marioe industry fund benefits. Law nat
induded in the bill requires the Burau 5 Adminisuator to adopt
tules psoviding for the immedixte payment af warkers' wmpensa-
fion claims m hospitals, with a right of refund or dcduction Irom
paymeata on disalfowed efaims.

The bBl eBminatcs the Uuttau's and Industrial Commission's
general eaemption from the Prompt Pay Law and establishes spe-
ci<e procedures for applying the Prompt PaY Law to invoicas sub-
mitted to the Bureau for equipment, materials, godis, supplies, or
scrvices provided in connection with daims for compansation under
thmepmgrama for injnrics or occupateonal disease. Invoices sub-
mittedto the lndusttfal t:ommisrion or the Burmu that m not
covered by the bBl's special procednra for dainrs wuuld be subject
to Ihe genarel smte Prompt Pay Law:-

SPeNaf Prompr Pay Proredures Refined to Worken' Compenra-
rian Claims

Payments in connemion with a claim agaiust the smte insurance
Fund, Public Work-Rellef Bmployecs Compeosaiton Fund, [Coal)
Workerc' Pneurnoconiosis Fund. or Marine Industry Fuad as cam-
pemation for injuda oroccupatinaal diaeese wuukl have to be paid
either (1) by the paymeat date agrecd ta in writing hUween lhe
Hureau and the provider, or (2) if no sucb agreement waa made,
within 30 days afterreceiptof a°proper invoioe or after the "final
adjudication' ailowiug paymeut of an award to the claimant,
whfehavet is later.

A^proper invoice' would bave to indude the claimaut's name,
claim numba, date of injury, amployer's name, provider's naose
and addras, and description ot the equipment, arereriatv, goods,
suppiirs, or services provided, the date pravided, and the amount of
the charge. When mmo than one item is included on a single
invoiee, ezeh itehvmust be ereuidered separately iu determining
whcther the invoice is a proper inwriuc.

A°frnel adjudicatina° would rnan the latrsl of:
(I) The date of the deeisinn m action by thc Bureau, Industrial

Cotmnissien, or a onurt allowing paymcot ofan award to the claim-
am from which tbere is no fmther righl to reconsideration or
appoat that would require the Burau to withhold compuuation
and benefils;

(2) The date uu which rights to reeonsideration m appeal heve
cxphed without an application for reewuidvation or appeal having

been fiM.d:
(3) The date on which an appliatinn for reconsideration or

appal is wBhdmwn.
if the Burau or Industrul C.omnission makea a modi0cation

with respect to pnm findings, induding a modification pursuant to
enuet asder, tticadjudiealimr proeess would no longer be aonsidered
final for purposes of the sequbed payment date far invoices fur
goods or setviea provided afler the mudifn:ation if the propriety of
thase invoiceais affected by Ihe nrodilfcation.

Procedure when pmper invoicc preaades fmal adjudieation
When a propcr invoice is rneeived bcfote a final adjudication

has occurred with respect to a dnim, the$umau must notify the
provider in writing of the clnim's status and that the Bureau wUl
process the invoiu after the Bnal adjudicatiun. If the gurcau fails
to provide this notice within 15 days atter the invoica's reccipt and
the final adjudication allows paymenl of an award to the cla:mant
that ineludes the item m aerviceindaded in the invoice, the Burcau
would bave to pay iatorcn charges as if the required payment date
were the 30th day after the irnmice's reccipt.

Procedure whcn an invoice is defacl"rve
Ifprior 1o a Bnal adjudiaation the Bereaa derermines that an

invuice contains a defut, tbe Bareau must su notify the provider in
writing at least 15 days bdme what would be the required payment
date bzd these heen no defed. The twtiw mmt describe tbe dcfect
and nate any additional informatiun necessary tu rorrect it. The
required payment date will then bc redetermined when the Bureau
actnally rece'rves a proper invoice-

Smtute of Limilations
Bxisling Workeri C.ompemstion law requirrs emPloyers m

keep records of aU injuries sud uceupational diseases receivcdor
conlraclcd by cmployoes in the oaurse of their employment that
result in seven days ur mme of total disabdlity. Reports for injuries
or death resulting from an injurY must be made within one week
after the uccurrence of the injury or dath white repnrts fm injuries

c
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or dealh resulting fram an aoeupational disease mmt be madc
wilhin one week after the occurrence of or diagnosis of or daath
from the d"uease. The bill reptares the reporting requiremenl time-
lable from ocurten<c or d'mgaosls to wTen the empluyer acquires
knowhdgeand speeifies that eaehdaY an emploYOr fails tofde such
a rbputf, addsa day 1o the applieablestalutc of limitatioos for fling
cAaims. Thisertcnsion of thestamte of limirntions, though, may aot
be tor more Ihan two additionat ycars.

Regfmd Boards
Ondcr thc bill, the fodostrial Commission may MosSig^ work-

ers' campeamtjon e7uims m soothcr bozrd if the easeloed of otw
board is sufficient to result in an umeasonable delay in heuring a
claim: The bnard inlierling the claim mu9 mcel at the location of
tbe miginal buwd to hear the reassigned clairtt (Current law,
unchanged by the bili sules that the Commission nraY at anY time
recaB any <brim and reassign it)

Appeals to Cuurl of Common Pleas "
Tho bi6 broadens the carront provisions on the juciaddiat+on of

appealsof Cmimission decatons to thc courus. Carrently, injury
nndoccupationai disease claimc arc to bc appealed to the court of
emomnn pfoag of the cmrnty in which the injury was inflicted m in
whicb tbe crfmme tuthe causc of the disease oncurred. Alterna-
tively, injury claims may, undcr present law, he appealed to the
cout4inthomunty in which the eontract of employmenl was made,
if the mjury ooeu[fed out of the stata. The bill crutes two addi-
tionat jutisdictiooal bases for bringing snit: (1) whero tba contram
of employmmt was made• if thc exposure to the disense oc<urred
ou(sido the state; and (2) if jtrr7adictian cannat be obtained throogk
the above uuans, theaplxlhnt may usc the venue provisions of rhe
Ohio RolesofCivBPmmdure to vest jorisdiction.

The bill aho eatends the applicalion of certain procedures to
esses pendiagbefom any court on nppeal as of January i, 1986.

Seket CnnnN.rshHr on Workerr' C.nmpensatfon Adnuniavation
7bo bi6 creates the Select Cmmnissiun on Workers' Campcnse-

tion Adminetratiou consisting of len members, five members repre-
sentiug labor and itve representing emploYera, appointed witldn 30
days of the effective dam of the bill, by the Goveraor with the
adviae and wnseotof the Senate, wilh ne more than Eve membem
being of thessme polititaf party.

7'heSeleet Cnmmission mustexumine the administrative strac-
tureaandduties of the Commission and Bureau to idenlifyy any

overlap m dupfisation that may be eliminated m alteted to impmve
the efficiency of the adminis[ration of the workerd compensation
system and make a report and recommendation to Ihe Governor
aod the General Assembly bY ]uIy I. 1987.

DWRFLiabtBty
With thecalendar ycar in which the bill takea effeel and for the

foliowing nine years. the Indutrial Commissiou must write off as a

ioss 1 f 10 of the unfunded liabilityof DWRp existing as of the bill's
cffectivc date.

Budger Reqrtesti
The Bureaa and Commission must, withia six months after the

effcctivedateof the b01, submit badgets and a detailed schedule for
irnpiemenling the revisions of the bill to thc Office af Budgu and
Management, the I.egislative Bndget Office and the Chairmen of
Senate Finartce and House Fmanre Appropratiom Committees
reqursting funds to impiemeut tha revisions and modificatimrs of

the bi1L

Ru1es for yoyarent to health eare providers

Existing law rcGUirw :::e P.r..' -di.:-.rator of. rpuo Bur!?n to adopt
rulos with reapect to paymonee made for health care providers for
workess' wrnpensation claims. Thc bill requires the Administrator
to adopt rules tbat Nlly imphment tbese pmvisiom by no later than
July 1, 1987-

SeverabiRtY Ckuse
The bill expressly provides that if any action or provision of the

bill is held invalid m uncunstitutional by a cnurt, tlmt such a

H 355

holding dors not iovalidatc the other provisians m sectioos that may
be giaenaffect.

AMENDED HOUSE

BILL No. 355

Aa Eftcetive Date: 8-29-86
Dale Pasard: 5-14-86

Date Approved by Govecnor: 5.30-86
Datc piled: 5-30-96

F'de Numbtr: 214
Chief Spomm: CONLEY

Crnmul and Pernmma+t Naturc Per the Dlrectur of the Ohio
fsgislalive Serrice Commission, this Aet's seaion numbering of
law of a gencral eod permanent nature iscomplete and inconform-
ity with the Rcviacd Codc.

To amend sedion 713.21 of the Revised Code to permit .
a regional planning commission topmcbase or
reoeive as a gift property and buildings within wbich
h is housed and earries out its activitics.

Be it enamYed by theGmemJ Assembly of tbe Stare ofOkto:

SEC'fION I. That section 713.21 of the Reviscd Code be
amended tn read m follows:

713.21 Regenal plannitrg uonrmLxsian lEff. 8-29-861
7leplaoning commission oCany municipal emporarion m group

of munieipal eorpuralions, any hoard of township lrustees, and the
board efcounty commissionera of any counly in which such munici-
pal corporation or group of municipal corpomlions is lanrtcd or of
any adjaiaing county may co.operate in the creation of a regional
planning eommi,saion, for any region defined as agreed upon by the
pbnaing eommisstont and boards, exolusive of any territory withitt
the limits of a mun'mipal corporution not having a pLnning com-
musion. After ereation of a regionai planning commission, schooi
districu, speciai districts, aulhorities, and any olher units of local
governmenl may perticipate io the regional planning cummission,
upon such terms as mey 6e agrecd upon by the planoiog commis-
sions and hoards.

The number of inembers of such regional planning eommissicn,
thar method of appoiatment, and the ptoportipn of tbe Cosas of
suchregmnal planaing ta be borne respectively by the various
municipal eorporations. townships, and eountics iu the regian and
by olher participatiag unhs of local guvernmenl shall be such as is
delerminrd by a majorily of the planning commissions sud boards.
Any memberof a reginnal planning commission may hold any ether
public o6ue and may serve as a member of a city, village, and a
county planning commission, except as otharrtse provided in the
eharter of any city or viBage. Suchboardsand legislative authori-
ties of saeh municipal eorporationa, and thc guvermag bodies of
otherpanidpating units of bcatgovernment, may appropriate their
respcctive sbares of such costs. The sums so appropriated sha6 be
paid into the treasury of the county inwhich the grcater podion of
the population of thc reSUm is iaaat'w', and s,7aL b.°.'ra:d ca: on =he
ccrtiftcate of the regional planning commission and the warrsnt of
the county audilorof such county fur the purposes authoriud by
soetians 713-21 E. 713.27, inefusfve, of rhe Reviaed Code. The
regional planning commission rnay accept, «ecive, and expend
funds, grams, and serrices from the federnignvemment or its agen-
cits, from depanments, agencics, and instrumrntaliliesof this slate
m any adjeioing slate or from ono m asme counties of rhu state m
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Code of Federal Regtilations

Title 29. Labor

Subtitle B. Regulations Relating to Labor
Chapter XVII. Occupational Safety and Health Administration, Departtnent of Labor

Part x9to. Occupational Safety and Health Standards (Refs & Annos)

Suhpart O. Machinery and Machine Guarding (Refs & Annos)

29 C.F.R. § 1910.212

§ 1910.212 General requirernents for all tnachines.

(a) Machine guarding--

(1) Types of guarding. One or moie methods of machine guarding shall be provided to protect the operator and other

employees in the machine area froin hamds such as those created by point of operation, ingoing nip points, rotating parts,

flying chips and sparks. Exainples of guarding methods are--barrier guards, two-hand tripping devices, electronic safety

devices, etc.

(2) General requirements for machine guards. Guards shall be affixed to the machine when; possible and secured elsewhere

if for any reason attachment to the machine is not possible. 7'he guard shall be such that it does not offer an accident

hazard in itself.

(ii) The point of operation of machines whose operation exposes an employee to injury, shall be guarded. The guarding

device shall be in confortnity with any appropriate standards therefor, or, in the absence of applicable specific standards,

shall be so designed and constmcted as to prevent the operatoi from having any part of his body in the danger zone during

the operating cycle.

(iii) Special handtools for placing and removing material shall be such as to pennit easy handling of tnaterialwithout the

opermtor placing a hand in the danger zone. Such tools shall not be in lieu of ottier guarding required by this section, but

can only be used to supplement protection provided.

(iv) The following are some of the machines which usually require point ofopemtion guarding:

(a) Guillotinc cutters.

(b) Shears.

tel Alligator shears.

(d) Power presses.

(e) Mitling machines.

(f) Power saws.

(g)Jointers.

, . =_m:l=^•tfVexi^ '^ 20,
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§ 1910.212 General requirements for aIl machines., 29 C.F.R. § 1910.212

(h) Portable power tools.

(i) Fonning rolls and calenders.

(4) Barrels, containers, and drums. Revolving dmms, barrels, and containets shall be guarded by an enclosure which is

interlocked with the drive mechanistn; so that the barrel, drum, or container cannot revolve unless the guard enclosure

is in place.

(5) Exposure of blades. When the periphery of the blades of a fan is less than seven (7) feet above the floor or working

7evel, the blades shall be guarded. The guard shall have openings no larger than one-half (16 ) inch.

(b) Anchoring fixed machinery. Machines designed for afixed location shall be securely anchored to prevent walking or moving.

SOURCE: 39 FR 23502, June 27, 1974; 51 FR 24526, 24527, July 7, 1986; 51 FR 34561, Sept. 29,1986; 53 FR 8352, March

14,1988; 61 FR 9240, March 7, 1996; 69 FR 31881, June 8, 2004, unless otherwise noted.

AUTHORITY: Sections 4, 6, and 8 of the Occupational Safety and Health Act of 1970 (29 U.S.C. 653, 655, 657); Secretary

of Labot's Order No. 12-71 (36 FR 8754), 8-76 (41 FR 25059), 9-83 (48 FR 35736), 1-90 (55 FR 9033), or 5-2002 (67 FR

65008), as applicable; 29 CFR part 1911. Sections 1910.217 and 1910.219 also issued under 5 U.S.C. 553.

Notes of Decisions (64)

Current through April 26, 2012; 77 FR 24872.

End ofDowmen<
v, n(_'t7qtnsunN.e¢trs.Noc7zimtootiginalUSamrm\Vork'
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