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I INTRODUCTION

This is one of a series of putative class actions filed by Plaintiff-Appellee INT
Propérties-, LLC’s (“JNT Properties”) counsel’ that seek to impoée 15 yéars of contra-ctual.
liability oﬁ Ohio banks for using the “365/360 method” to compute interest on
commercial loans. Virtually identical class actions int_erpreting the exact same 365/360
contract language have been uniformly rejécted by e\{erjf state appellate and federal court
to addféss the issue. The Eighth'Distfict Court of Appeals decision below threatens to
make Ohio the only receptive home for fhese discredited class actions — its fatally flawed
analysis conflicts with both Ohio contract law and two centuries of commercial lending
- practices. |
The lending industry uses three separate methods to compute annual interest — the
| 365/365 method; the 360/360 method; and the 365/360 method. These methods arose
because it is impossible to calculate bofh equal daily and monthly interest charges under
the Grégorian calendar (with months ranging from 28 to 31 days). As a result, lenders
usually compute interest using a déily interest factor that assﬁmes 30 days per month and
360 days per year. Of the thrée méthods, oﬁly the 365/365 method computes a daily
interest factor based on a 365-day vear. For commercial loans, the 365/360 method is the

most common. The 365/360 method results in slightly higher interest.

! The two other nearly identical class action lawsuits currently pending in the Cuyahoga

County Court of Common Pleas are Ely Ents., Inc. v. FirstMerit Bank, N.A., C.P. Case
No. CV-08-667641; DK&D Properties Lid. v. Natl. City Corp., C.P. Case No. CV-08-
680078. '



As courts repeatedly recognize, it is necessary to know both the intereét rate and
the method for computing intérest fo calculate the dollar amount of interest that accrues
on a .R)an. The method of corﬁputing interest (365/365, 360/360 or 365/360) uses the
annual interest rate to calculate annual interest. Because each of the three methods for
-cOmput'mg interest use the annual rate, they do not (and cannot) create a different rate of
interest. | |

The Promissory Note (the “Note”) entered into by Defendant-Appellant KeyB.ank
National Association (“KeyBank”) and JNT Propertics has sei)arate contract clauses that
address the distinct issues of the method of computing.interest and the annual interest.
rate. The Iﬁterest Computation Clause 0.11 the first page of the Note speciﬁes that interest:
is computed on a 365/360 basis, and explains that this methéd uses a daily interest factor
based on a 360-day year. | There is no mention of 365/365 or 360/360 anywhere in the
Note. The Variable Interest Rate Clause on the second page of the Note provides for an
JNT Properties’ position is that the 365/365 method is required baseci on the use of
the term “per annum” in the Variable Interest Rate Clause. The Eighth District found
JNT Properties’ position to be one possible interpretation of the Note and declared the
Note “ambiguo.us.’; The 'fundamenta'l flaw in that approach is that it manufactures a non-
existent conflict between the 365/360 method and the term “per annum” and rests upbn
the inaccurate conclusion that the 365/360 method “alters” the ordinary meaning of “per

annum.” JNT Properties and the Eighth District read far too much into “per annum.”



Although “per annum” can mean “by the year” and one of the many dictionary
de.ﬁnitions df a "‘yéar” is a time period of 363 .01' 366 days, courts (other than the Eighth
District) agree that those definitions say nothing whatsoever about Which of the three
 interest ‘computation methods are required by the Note. Rather, the term “per annum” in
thé context of a promissory note si'mllaly (and correctly).'.identiﬁes the interest rate as én
| aﬁnual'interest rate as opposed to other polssi.ble interest accrual periods such as monthly
or semi-annuaily. '- |
- For JNT Properties to prevai_i, this Court must conclude that the allegation that
KeyB_ank-complied With'tﬁe Interest Computation Clause is sufficient to state a claim that
K'eyBank bréaphed the Note. To do so, this Court must rende_r the Interest Computation
Clause meaningless énd effectively‘remove'it from the Note.. Traditional principles of
contract interprétation must be thrown out to i‘each such a conclusion. Although the
1365/360 clause is awkward aﬁd unquestionably could have been better drafted, imperféct
Janguage does not equal ambiguity. fo ‘.[he. lc-ontrary, any time a contract clause can be
given a definite legal meaning when considering the context and interpreting the contract
as a whole, the clause is unambigurous and must be enforced. Reading the Note ds a
whole, the Interest Computation Clause can only mean one thing — annual interest is
computed on JNT Propt;:rties’ loan using the one and only method identified in the Note,
thé 365/360 method. | |
Finally, even if this Court rejects KeyBahk’s position that the 365/360 clause in

the Note is unambiguous, KeyBank is still entitled to summary judgment. All of the



extrinsic evidence in this case confirms that the parties intended to use the 365/360
method to compute interest, and thé Eighfh District erred in refusing to cven consider this
e\}ide'nce. The Eightﬁ District’s conclusion that the Note must b¢ construed égainst the -
drafter regafdless of the evidentiary record is contradicted by the well-reasoned opinions
of other Ohio appellate courts, which hold that construing a contract against the drafter is -
a rule of “last resort” and only applies when extrinsic evidence is unavailable. KeyBank
respectfully requests that this Court reverse the judgment of the Eighth District Court of
_ Appealé and reinstate the Trial Court’s Journal Entry granting summary judgment in its

favor.

II.  STATEMENT OF THE CASE AND FACTS

A. Statement of Facts

1. The parties

KeyBank is a Cleveland-based company that provides retail and commercial
banking services to individuals and companies throughout the United States. Like many
lending institutions, KeyBank commonly uses the 365/360 method for computing annual
interest on commercial loans. (Moshier AfF. at 94, Supp. 16.) The use of this method
results in accrual of a slightly higher dollar amountlof interest on an-annual basis than the
365/365 or 360/360 methods. {(/d., at 19, Supp. 17.)

INT Properties and the related entity JNT Holdings, LLC were formed to buy an
existing Dairy Queen franchise. (Traffis Dep. at 7-8, Supp. 32.) Norm Traffis, his son

Jeff Traffis, and his son-in-law Tom Dragmen own INT Properties. (Id. at 3-6, Supp.



32.) Norm Traffis owns 50 percent of the.. company, holds a bachelor’s degree in
- electrical engineering, and signed the loan documents for the _plrrchase of the Dairy
Queen on behalf of INT Propertles (Id at 5, 10, 74-75, Supp. 32, 33 42.) Attorney Jim
McSherry (“McSherry”) who ‘has extensive experience in commer01al lendrng,
represented JNT Properties in its purchase of the Dairy Queen — including INT
Properties’ dealings with KeyBank. (/d. at 17_-20, Supp. 34; McSherry Dep. at 4, 8-11,
Supp. 23, 24-25.)

2.  The parties discuss interest rates and a financing
package. '

INT Properties approached KeyBahk in the spring of 2007 to borrow money to
purchase a Dairy Queen in Mayfield Heights, Ohio from Whittaker Enterpris-es, Inc.
(Trafﬁs.Dep. at.7-8, 21, 30-31, Supp. 32, 35, 36.) Shortly after their first meeting, INT
Properties received a letter from KeyBank.“for drscussion purposes only” that proposed a
financing package including a first mortgage with an interest rate of “[f]ive year cost of
funds plus 3.25%,” indicating that the “cost of funds [is] currently 5.0%.” (/d. at 32-33,
Supp. 36-37; Def.’s Exh. 3, at INT 000003, Supp. 50.) A Subsequent Commitment Letter
defined the Varitible interest rate on the ioan in similar terms, specifying that the rate
would be 3.25% above an “Index,” which was then 5.11%. (Traffis Dep. at 40-42, Supp. |

38-39; Def.’s Exh 26, at 1, Supp. 54.)



3. JNT Properties’ counsel reviews the Note.

Approximately two 'Weeké before closing on the loan, JNT Properties’ counsel
received and révieWed copies of the Note and other lc;an documents. (McSherry Dep. at
13-14, Supp. 26; Def.’s Exh. 36, Supp. 65.) The closing occurred in the offices of INT
Properties’ counsel. (Traffis Dep. at 72-73, Supp. 41-42.) Before the documents were
signed by Norm .Trafﬁs on behalf of JNT Properties, its cou.nsel confirmed that the
documents conformed to what he héd previously reviewed and let Norm Traffis know
“[i]f’s okay to sign.” (McSherry Dep. at 13-18, Supp. 26-27; Traffis Dep. at 75-76, Supp.
42) |
_Fouf loans were executed at the closing, incluﬁing: I)Ia KéyBank 20-year variable
" interest rate loan of $3 70,350, which is .r.nemorialized by the Note at issue in this appeal,
- 2)a KeyBank “bridge” loan of $296,280; 3) a U.S. Small Business Administration
(‘;SBA”) 7A lban through KeyBank of $288,000; ahd 4) a seﬂer’s loan of $74,000.
(Traffis Dep. at 8-9, 32, 80-81, 85-87, Supp. 32-33, 36, 43-44, 45; Moshier Aff., Exh. A,
Supp. 18-22.)

By the time of the closing, the Index had increased to 5.68% — resulting iﬁ the
“initial. interest rate” of 8.93% (5.68% + 3.25%) on the first page of the Note. (Moshier
Aff., 18 and Exh. A, p. 1, Supp. 16-17, 18.) During the closing, when Norm Traffis
questioned why the rate was “so‘ high,” John Moshier of KeyBank'explained that,

unfortunately, the “index * * * had changed since the last time we had gotten together.”



(Traffis Dep. at 77-7 8, Supp. 43.) No replresentative of INT Properties asked any other
questions about the loan at the closing. (/d.)

| At the cl:losing, Norm Traffis chose not to read thé clause specifying that interest
.Wo.uld be computed on a 365/360 basis before signing the Note. (Traffis Dep. at 77-78,
85, Supp. 43, 45.) There is no allegation in this case that KeyBank made aﬁy statements
during the lending proc’eés that were inéccurate. (Traffis Dep. at 49, Supp. 40.)

4, JNT Properties’ counsel confirms the Note is |
enforceable according to its terms.

On the date of 'blosing, JNT Properties’ counsel signed an Opinion of Counsel
-addressed torKeyBanI.( in which.he represented that he had “made Sﬁch investigations as [
dcem necessary for the basis of my opinion[s] hereinafter set forth.” (McSherry Dep. at
19-20, Supp. 27; Def.’s Exh. 7, Supp. 52-53.) This Opinion of Counsel was a condition
precedent to élosing on the loans.. (McSheri'y Dep. at 19-20, Supp. 27.) After deﬁnihg
“Loan Documents” as including “the Note,” JNT Properties’ counsel offered the
following opinion éoncerning the énforceability of fhe Loan Documents:
‘The * * * Loan Docurhents have been executed and delivered
by the Borrower * * * and constitute legal, valid and binding

obligations of the Borrower * * * enforceabie in accordance
with their respective terms.

(Def.’s Exh. 7, at 95, Supp. 53.) INT Properties’ counsel admitted that, prior to signing
this letter, he read the 365/360 clause in the Note, but asked no questions of KeyBank
about it — believing that the manner in which interest would be computed “was kind of

what the accountants needed to figure out[.]” (McSherry Dep. at 28-29, Supp. 28-29.)



When a commercial borrower asks about the 365/360 method, KeyBank explains the
method to the borrower and the fact that it results in slightly more interest being paid to
KeyBank. (Mosier AfL, Y14, Supp. 17.)

5. The Note.

- The Note contains two separate clauses that address -thé' distinct subjects of: 1) the

~ manner in which the Va.riable rate of interest rate is set and, at five-year intervals,
changed; and 2) the method for computing the dollar amount of interest due on an annual
bésis using that rate (the “annual interest”). The Note’s variable rate of interest is .set
according to the terms of the_Variable Interest Rate Clause, which. specify that the rate

will change at five-year intervals:

VARIABLE INTEREST RATE. The Interest rate on this
Note is subject to change on July 1, 2012, July 1, 2017 and
July 1, 2022 based on changes in an Index which is the
Federal Home Loan Bank of Seattle Five (5) Year
Intermediate/Long Term Advances Fixed Rate published daily
by the Federal Home Loan Bank of Seattle at
http://www.thibsea.com (the “Index™). = * * * The Index
currently is 5.68% per annum. The initial interest rate to be
applied to the unpaid principal balance of this Note will be at
a rate of 325 basis points (3.25%) over the Index, resulting in
an initial rate of 8.93% per annum. '

(Moshier Aff., 18 and Exh. A, pp. 1-2, Supp. 16-17, 18-19.)
On the other hand, an Interest Computation Clause requires the following method

for computing annual interest:



"The annual interest rate for this Note is computed on a
365/360 basis; that is, by applying the ratio of the annual
interest rate over a year of 360 days, multiplied by the
outstanding principal balance, multiplied by the actual
number of days the principal balance is outstanding.

(Moshier Aff., Exh. A, p. 1, Supp. 18.) JNT Properties” owners did not perceive any
issues with this clause prior to retaining new counsel. (Traffis Dep. at 96, Supp. 46.)

B.  Statement of the Case.

Represented by new attorneys, JNT Properties brought this putaﬁ've class aqtion
more than 18 months after closing on the loan and filed an amended c.or.npl'aint én
February 4, 2009. (See generally 1st Am. .Compl., Supp. 1-15.) The First Amended
Class Action Complaint (“Complaint™) alleges. that KeyBank’s co;ﬁpliance with the
~ Interest Compuﬁttio'n Claﬁse that JNT Properties’ prior counsel opined was “enforceable
in accordance with [its] terms” actually breaches the Note. (/d., at §§37-40, Supp. 8-9.)
Tﬁe Complaint asserts a claim for breach of c.ontr.act Seeking damages for alleged interest
overcharges computed under the 365/360 method, as well as a claim for a declaratory
judgment that KeyBank’s use of the 365/360 method “violated” the terms of the Note.
(Id. at 9431-41, Supp. 7-9.)

KeyBank moved to dismiss the Corhplaint, emphasizing. that the. Note expressly
required computation of interest on a 365/360 basis and, as a result, the use of that
method could not be a breach. The Trial Court’s 9/25/09 Journal Entry dénied the
motion. (9/25/09 JE, Appx. 20-27.) The Trial Court correctly rejected JNT.Properties’

argument that the Interest Computation Clause conflicted with the initial interest rate of



8.93% per annum, recognizing that the method for computing annual interest is a separate
issue. (9/25/09 JE at 3-4, Appx. 22-23.) But the Trial Court perceived two “possible”
interpfetationé of the .Interest Computation'Claﬁse: 1) that the initial interést rate of
8.93% was intended “to be plugged jn a.s the dividend over the devisor of 360" to
determine annual interest under the 365/360 method; or 2) that “another number” was
meant to Be plugged in to the mathematical formula that would result in a “product of
*** 8.03%.” (9/25/09 JE at 6, Appx. 25.) Because the Trial Court concluded that a
choice between these “possible” interpretations required consideration of extrinsic
* evidence, it denied KeyBank’s motion to dismiss.

F ol.lowing disc.:overy. on the intentions of the parties to the Note, KeyBank moved
for summary judgment and argued.that the first intefpretation identified in the 9/25/09 .
Journal Entry was, as a matter of law, the only. reasonable interpretation. An affidavit

from KeyBank Senior Vice President John Moshier explained that KeyBank’s intent

1 / neth - ulating interest would be applied to
interest rate of 8.93% and the principal amount of $370,3 50.00 and also to subsequent
: intérest rates and principal balances since the interest rate on the loan is adjusted every
ﬁv.e years.” (Moshier AfT. at §7, Supp. 16.) JNT Properties correctly .conceded that the
Note’s Variable Interest Rate Clause foreclosed .the second “possib_le;’ interpretation
identified in the Trial Court’s 9/25/09 Journal Entry. (6/14/10 PL.’s Opp. at 14 (“JNT

does not contend that the Formula ‘was used to derive the initial interest rate of 8.93%.

# # * INT agrees that the initial interest rate is set forth in the “VARIABLE INTEREST

10



RATE” section[.]’”).) The Trial Court grantéd KeyBank’s'motion, revisiting its earlier
finding of ambiguity and concluding that “the contract (the Note) is clear that the
Defendant intended to use the 365/360 method to cé.lculate interest[.]” (9/8/10 JE, Appx.
| 19.)- As a result, the Trial Court declared. that' the Note’s “reference to the 365/360
method [for computing 1nterest] * 4 * [will be] retained and enforced ” (Id) |
INT Properties ﬁled a timely appeal and the Eighth District Court of Appeals
'rever_sed, reasoning that the Int__er.est Computation Clause, ' read literally, is
“unintelligib'le.’? (App. Op. at 8-11, Appx. 14-17.) Even though JNT Properties never
argued that extrinsic eviderice could be ignored based oﬁ the principle that contracts
should be constfued against the drafier,’ the Eigﬁth District refused to consider all
eﬁt‘rinsic evidence on that basis. (/d. at 11, Appx. 17.) The Eighth District then declined
to enforce the evident intent of the parties to use the 365/360 method to compute annual
.interest, based on its concluéion that a) the use of such a method would “alter” the

meaning of “per annum” or b) “create” a different annual interest rate. (Id at 11-12,

Appx. 17-18.) This appeal followed.

2 See 11/22/10 Br. of Appellant at 14-16 (arguing only that extrinsic evidence could not be
considered based on the perceived “plain and ordinary” meaning of “per annum’).

11



ML ARGUMENT

Proposition of Law No. 1

A description of an interest rate as “per annum” does not
require the use of any particular method for computing
interest.

The Eighth District’s conciusion that the 365/360 method either “alters” the
meaning of “per annum” or “creates” a different rate rests on the premi_Se that “per
annum’” addresses the subject of how annual iﬁterest is éomputed. That premise is fatally
flawed. First, it strays from the limited “plain and ordinary” meaning of “per annum,”
which is “by the year” or “anﬁually” and merely distinguishes a yearly accfual period
from other périods, such as daily, monthly, bienhially, etc. Black’s Law Dictionary 1171
(8th Ed.2004) (deﬂnlng “per annum” as “by, for, or in each year; annually™); Patterson v.
McNeeley, 16 Ohio St. 348, 352 (1865) (use of “per annum” or “annually” signals that
interest will accrue “annually” as opposed to “monthly” or “biennially™).

Second, it ignores the three separate methods for computing annual interest from
‘an annual rate used in the lending industry. The uneven number of days in a month under
the Gregorian calendar makes it impossible to have both equal daily and equal monthly
interest charges in a year. Kreisler & Kreisler, LLC v. Natl. Ci@ Bank, 657 F.3d 729, 732
(8th Cir.201 1). As a result, three methods for computing annual interest from an annual
interest rate developed:

. The 365/365 method (which computes equal daily charges);

. The 360/360 method (which computes equal monthly charges); and

12



. The 365/360 method — a “hybrid” that derives a daily interest factor
using a 360-day year and applies that factor to the actual number of
days the loan is outstandmg in a year.

.Id Thorndike, Thorndike Encyclopedia of Banking & Financial Tables 11-1.2 (4th
Ed.2001). It is manifestly unreasqna’ble to presume that, by using “annual” or “per
annum,” the parﬁes intendéd to choose among these three methods. See 2 Restatément of
the Law 2d, Contracts, Section 203, Comment ¢ (1981) (“[1]t is assumed that each term
'olf an agreement has-a reasonable rather than an unreasonable meaning.”). All of these
methods use the “pef annum” rate to compute annual iﬁterest; none “alter” the meaning
of “per annum” or “create” a rate different from the “per annum” rate used in the
: co_rnputatioh.

Third., it erroncously attempts to define “per annum” in isolation in violation of |
well-established principles of confract interpretation, which teach that “per annum” must
be read in .context. See pp. 14-16 infra. Indeed, federal courts and other state appellate
courts agree “per annum” must be read in context and, when so read, does not conflict
With the 365/360 .method for computing annual interest. See pp. 16-18 infra. Finally, by
concil_lding that “per annum” requires the use of a 365-day calendar year for computing
the dai.ly interest factor used to calculate annual interest, the Eighth District wrongly calls

into ‘question both the 365/360 method and the 360/360 method (each of which uses a

daily interest factor based on a 360-day year). See pp. 19-20 infra.
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1. Words must be read in context.

“A promissory note is a contract, and rules of contract interpretation apply to the
~ interpretation of promissory notes.” Cranberry Fin., LL.C. v. S&V Partnership, 1_86
Ohio App.3d 275, 276, 2010-Ohio-464 (6th Diet.); " The interpretation of a writien
contract is a matter of law. Alexander v. Buckeye Pipe Line Co., 53 Ohio St.2d 241
(1978) paragraph one of the syllabus. A cardinal rule of interpretation is that “the words
- used should be read in context and given their usual and ordinary meaning.” Carroll
Weir Funeral Home v. MiZler, 2 Ohio St.2d 189, 192 (1965)- | |

‘Context is critical because “any word or phrase * * * may be ambiguous” when
considered “[i|n isoletien.” Dominish v. Nationwide Ins. Co., 129 Ohio St.3d 466, 2011-
Ohi0a4102; at q97-8; see also 2 Restatement of the Law 2d, Contracts, Section 202, '
Comment d (1981) (“Meaning is inevitably dependent on context.”). The relevant
context includes other provisions of the contract. Dominish,. 2011-Ohio-4102, at Y8.
Thus, a contract must be interpreted “as a whole™ Wheﬁ determining the meani.ng of key
terms. Id.; Foster Wheeler Enviresponse, Inc. v. Franklin Cty. Convention Facilities
Auth., 78 Ohio St.3d 353, 361 (1997) (“a writing * % % will be read as a whole, and the
intent of each part will be gathered from a consideration of th.e whole™).

2. “Per annum” is not used to_define the method for
computing interest.

Even if it were assumed that the “plain and ordinary” meaning of “per annum”

could touch upon the subject of how interest is computed (and it cannot), this Court must
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construe “per annum” in the context of a Note containing a separate contractual clause
addressing the method for computing annual interest. The term “per annum” does not
‘appear in the Interest Computation Clause, w_hieh provides the following method for
computing the dollar amount of interest due:

The annual interest rate for this Note is computed on a

365/360 basis; that is, by applying the ratio of the annual

interest rate over a year of 360 days, multiplied by the

_outstanding principal balance, multiplied by the actual
number of days the principal balance is outstanding.

(Moshier Aff., Exh. A, p. 1, Supp. 18.) This clause plainly requires the use of the
365/360 method for computing interest (sée_ Prop. of Law No. 2; infra), and forecloses an
interpretation of “per annurh” that governs the method for computing annual interest. See
Foster Wheeler Envirespon&e, Inc., 78 Ohio St.3d 353, 363 (adopting an interpretation of
the con_tract'at'issue that “affords rneanihg and purpose to all paﬁs of the agreement”).
Tﬁe presenee of '“per ahnum” in the Varieble Interest Rate Clause merely felﬁlls
its limited, historiCa1 purpose by identifying the interest accrual period as an annual one.
“Per annum” appears twice in the Variable Interest Rate Cleuse. (Moshier Aff., Exh. A,
pp- 1-2, Supp. 18-19 (stating that ;che “Index currentiy is 5.68% per annum,” and that
| “[t]he initial interest rate to be applied to the unpaid principal balance of this Note will be
at a rate of 325 basis points (3.25%) over the Index, fesulting in an initial rate of 8.93%

per annum™).) Since courts have recognized that “[s]imple interest can be computed
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annually, semi-annually, biannﬁaliy, or even daily, if the terms so dictate,”” the presence
of “per annum” in this clause merely indicates that interest will accrue on an “annual”
~ basis ——las opposed to “a monthly or a bienni_al. one.” Patterson, 16 Ohio St. at 352
(emphasis in original). Nothing about this use of “per annum’ suggests that the parties
imfended to use that term to determine the method for computing annual interest rather
than the contract clause that directly addresses the subject of computing interest.

3. Other courts agree.

Indeed, every other state appellate court and federal court to address the issue
‘agrees that a “per annum” interest rate does not address which method for computing
annual interest applies, let alone conflict with the 365/360 method:

. Kreisler & Kreisler, LLC v. Natl. City Bank, 657 F.3d 729, 733 (8th
Cir.2011) (construing identical 365/360 clause and holding that “the
term ‘per annum’ is not inconsistent with the 365/360 method for
calculating interest™); |

o Bank of Am. v. Shelbourne Dev. Group, Inc., 732 F.Supp.2d 809
(N.D.111.2010) (“[T]here is no conflict between using the 365/360
method and stating that the applicable interest rates were ‘per
annumf.]"”);

. In re Market Ctr. E. Retail Properties, Inc., 433 B.R. 335, 354-55
(D.N.M. 2010) (no conflict between 365/360 method and 7.74% per
- annum interest rate);

. Kleiner v. First Natl. Bank of Atlanta, 581 F.Supp. 955, 962-63
(N.D.Ga.1984) (“[A] promise to pay interest “per annum’ is simply a
promise to pay at an annual interest rate. This does not obligate the
lender to use any particular method of interest computation.”);

* Viock v. Stowe-Woodward Co., 59 Ohio App. 3d 3, 7 (6th Dist.1989).
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. Hubbard Street Lofts LLC v. Inland Bank, 2011 1L App (1st) 102640,
_ N.E2d _, 920 (construing identical 365/360 clause and holding
that “use of the terms ‘annual’ and ‘per annum’ cannot reasonably be
said to confuse the manner in which interest will be calculated.””);

. RBS Citizens Natl. Assn. v. RTG-Oak Lawn, LLC, 943 N.E.2d 198,
206 (11l App.2011) (references to “per annum” in portion of note
specifying the “rate[] to be used during interest computations” do
not address how interest will be “calculated or charged™);

D Asset Exchange I, LLC v. First Choice Bank, 953 N.E.2d 446, 454
(T1I.App.2011) (construing identical 365/360 clause and holding that
“yuse of ‘per annum’ in other sections of the note did not render the
computation language found in the ‘Payment” section ambiguous”);

. LDJ Invests., Inc. v. First Bank, S.D.IL No. 11-695-GPM (Jan 11,
2012) (construing identical 365/360 clause and holding that “per
annum” is consistent with the 365/360, 360/360, and 365/365
methods and does not identify which interest computation method

applies).

The Eighth District’s opinion below relied on Ely Ents., Inc. v. F irstMerif Bank,
N.A., 8th Dist. No. 93345, 2010-Ohio-80, for the conclusion that using the 365/360
method “alteré” the “pe.r annum” interest réte. (App. Op. at 11-12, Appx. 17-18.) That
- reliance was mispléde&. The Eighth District panel in Efy did not squarely address
whether defining a “per annum” interest rate conflicts with the 365/360 method. Rather,
a 2_—1 majority assumed such a conflict existed based on the bank’s argument-in that case
that the 365/360 clause in the note at issue a.ltered the meaning of “per annum.” 2010-
Ohio-80, at 910 (“FirstMerit claims that the parties agreed to alter the meaning of the
term “per annum’ by agreeing to the 365/360 calculation method.”). As explained above,

however, the numerous federal and state appellate authorities that have squarely

addressed the issue agree there is no conflict between a “per annum” interest rate and a
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clause specifying the 365/360 method for computing annual .interest. Ely’s unreasoned
assumption thus does not (and cannot) undermine the sound analysis supplied by other
jurisdicﬁons —-Which confirms that the 3l65/360 method neither conflicts with nor
“alters” a “per annum” interest rate.

. EQually flawed is the Eighth District’s conclusion in this case and in Ely thaf use
of the 365/360 method somehow “creates” a different i-nterest fate than the “per annum”
rate speciﬁed in the Notice. (App. Op. at 12,. Appx. 18, citing Ely, 2010-Ohio-80, at q11)
The court below acknowledged that the 365/360 method uses the amﬁal interest rate
éta_ted in the Note to calculate annual interest. (/d. at 1, fn.1, Appx. 7 (“[Under the
365/360 method,] the bank first divides the'annu_al interest rate by 360 to produce a daily
interest factor.”), citing Republic of France v. Amoco Transport Co., 4 F.3d 997 (7th Cir.

1993). Because the 365/360 method uses the “per am_lum* rate, it does not (and cannot)

“create” a different rate of interest.*

1 Some courts take the position that, while the 365/360 method does not alter the nominal
“per annum” rate stated in the note, the slight increase in annual interest charges
produced by that method may be expressed as a fractional (1/72) increase in the
“effective” interest rate. E.g., Kreisler & Kreisler, 657 F.3d at 732; Asset Exchange II,
LLC, 953 N.E.2d at 451. Importantly, the ability to mathematically express the difference
in accrued annual interest through a fractional change in an “effective” interest rate does
not give rise to a conflict between the nominal “per annum” rate stated in a promissory
“note and the 365/360 method. Kreisler & Kreisler, 657 F.3d at 732; Asset Exchange 11,
LLC, 953 N.E.2d at 454. Moreover, it inappropriately loads the dice to assume that any
such difference is best expressed as an increase in the “effective” interest rate. Because
the 365/360 method is prevalent in commercial lending, see p. 19, infra, it would be more
consistent with lending practices to characterize annual interest computed under the
165/365 method as a reduction in the “effective” interest rate. See Lake’s Monthly
Installment & Interest Tables, 643 (4th Ed.1970) (“To change Ordinary [interest
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4. The_ruling below wrongly calls into guestion two
commonly used methods for computing interest.

.Finally, the inhere_nt ﬂawé in the Eighth Districf’s analysis wrongly call into
question two commonly used methods for computing interest. To conclude that the
1365/360 method “alters” the “per annum” interest rate, the Eighth District surmised that
“per annum” requires the use of a daily interest factor based o_n'a 365-day year. App. Op.
_af 11-12, Appx. 17-18, ciﬁng Ely, 2010-Ohio-80, at §11; Ely, gupra, at 10 (stating that a
| “year cdnsists of 365 days, or 366 in a leap year”). Yet only one of the three methods for
- computing annual intefes_t — the 365/365 method — uses a daily interest factor based on
the 365-day year. The upshot is a default rule within the lending industry that interest “is
usﬁally computed on the basis of * % * 360 days one year.” Lake’s Monthly Installment &
Interest Tables, 643 (4th Ed.1970). By concluding thaf a différent year is intended any
time an interest rate is described as “per annum” (the accrual period for all long-term
loans), the Eighth District’s decision upsets settled lending practices — calling into
question. both the 365/360 and 360/360 methods for computing annual interest.
" This disruption is particularly acute in the commercial context, since tﬁe 365/360
method is the most common method in commercial lending. Kreisler & Kreisler, 657
F.3d at_732; Moshier AfF. at €4, Supp. 16 (“The 365/360 method of calculating interest is

very common in commercial loans both at KeyBank and in the banking industry.”). As at

computed under the 365/360 method] to Exact Interest [computed under the 365/363],
divide Ordinary Interest by 73 and subtract the quotient from the Ordinary Interest and
the balance will be the Exact Interest.”)
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1east one commentator has recognized, the prevalence of the 365/360 method in
commercial loans supports an inference that this fnethod is intended by the parties even in
the absence of a contractual clause mandating its use.’ At a minimum, hqwever,
e.s_-tablished lending practices refute .the Eighth District’s u_nwarranted conclusién that “per
a_nrium” requires the use of a 365-day year for purposes of deriving a daily interest factor
to use in calculating annual interest.

Proposition of Law No. 2

Errors in expression do not render contractual language

ambiguous or unenforceable where that language can be

given a definite legal meaning. (2 Restatement of the Law
- 2d, Contracts, Section 202, Comment d (1981), followed.)

The Eighth District further erred in failing to enforce the evident intent of the
parties, as eXpressed in the Interest Computation Clause, to compute annual interest on a
365/360 basis. By eschewing an inquiry into the intent of the parties for a literal reading
‘of that Clause, the court below violated the fundamental tenet of contract interpretation
{hat contractual language possessing a definite legal meaning is enforceable — ev.eu'if
that meaning can be expressed in a more direct fashion. Because the Interest
Computation Clause, however imperfectly worded? plainly refers to a single method.for

computing annual interest, it possesses a definite legal meaning and is unambiguous.

s Bronstein, Legal Aspects of the Use of “Ordinary Simple Interest,” 40 U. Chi. L. Rev.
141, 153 (1972) (“When use of the 365/360 method is widespread, commercial borrowers
should, absent agreement to the contrary, be held to have intended its application despite
lack of actual knowledge.”). '
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This Court should reinstate the Trial Court’s judgment that the 365/360 method must be
“retained and enforced.” (9/8/10 JE, Appx._‘-19.)

1. Terms that possess a definite meaning are
unambigueus.

The ov.erarching- goal of contract interpretation is “to carry out the intent of the
.parties, as that intérﬁ is evidenced by the contractual language.” Skivolocki v. Easr Ohio
Gas C’o., 38 Ohio St.2d 244 (1974); at paragraph one Qf the syllabus. Because the intent
of the parties is paramount, all contract interpretation mlés arel applied with a view
' towards determining and enfor‘ping the parties’ intént. “The rules for the construction of
cdn_tracts are all subordinate to the cardinal principle that the intention of thé parties, to be
gathered -fr_om the whole instrument, must prevail unless it is inconsistent with some
established principle of law.” 11 Williston on Contracts, 23-25, Secﬁdn 30:2 (4th
- Ed.1999). | |

One consequence. of this principle is that, “[a]s a matter of law, a contract is
unambiguous if it can be givén a definite legal meaning.” Weszﬁefd; Ins. Co. v. Galatis,
100 Ohio St.3d 216, 2003-Oﬁi0—5849, at §11. As the leading Williston treatise explains,
“[w]hatever may be the inaccuracy of expression or the inaptness of the words used in an
instrument from a legal perspecfive, if the intention of the parties can be clearly
discovered, the court will give effect to it and construe the words accordingly.” 11
WiliiSton on Contracts, 25, Section 30:2 (4th Ed.1999). Thus, the Restatement teaches

that courts engaged in contract interpretation may subordinate rules of grammar and
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disregard misplaced words to enforce the intentions of the parti;:s asl revealed by the
_ context in which the contractual clauée appears. 2 Restatement of the Law 2d, Co.ntracts,
: 88;89, Section 202, Comment d ('1981) (“Td fit the immediate verbél context or the more
remote total context particular words or punqtuation may be disregarded or supplied;.
clerical or grammatical errors ma'y: be corrected; singular may be treated as plural or
plural as singular;_”).

This.Court endorsed an identical interpretive approach in Dominish v. Nuationwide
Ins. Co., 129 Ohio St.3d 466,  2011—Ohi0-4102. In Dominish, this Court examined
contractual language that “could have been written more clearly” and enforced thé
evident intent of the partics as expressed in “language clear énough to be plainly
understood.” Id., 2011-Ohio-4102, at 8. In light of these i)rinciples, this Cou'rt’é task is
“to objectively and thoroughly examine the writing to attempt to ascertain its meaning.”

State v. Porterfield, 106 Ohio St.3d 5, 2005-Ohio-3095, at q11.

2. The Interest Computation Clause has a definite
meaning.

The Interest Computation Clause specifies the following method for computing

the dollar amount of interest due:

The annual interest rate for this Note is computed on a
365/360 basis; that is, by applying the ratio of the annual -
interest rate over a year of 360 days, multiplied by the
outstanding principal balance, multiplied by the actual
number of days the principal balance is outstanding.
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(Moshier AfL., Exh. A, p. 1, Supp. 18.) As the federal Eighth Circuit Court of Appeals
correetly recognized when construing identicel language, this sentence “is comprised of
fwo independent clauses.” Kreisler & Kreisler, 657 F.3d at 732. “The first states that
‘the'annual interest rate for the Note is computed on a 365/360 basis.” Icf. “The second
clause specifies exactly how a ‘365/360 basis’ works: by calculating a daily rate uS_ing the
anpual rate divided by a 36.0 day year and then multiplying the daily rate by the number
of days the balance was outstanding and by the balance itself.” fd. And while “the
lﬁay-ment provision may have been clearer had it stated that the ‘annual interest,” rather
than the ‘interest rate,’ is ealculated on a 365/360 basis,” its “grarnmetical structure and
precise explahation of the interest calculation * # * is not uncertain nor indefinite and can
be eﬁfo’rced.” Id.;. accord Asset Exch.ange II, LLC, 953 N.E.2d 446 (identical 365/360
languag'e is unambiguous and enforceable); Hﬁbbard Street Lofts LLC, 2011 IL App (1st)
102640, N.E.2d _, 9920-21 (saﬁe).

The fact that no court or party has offered an alternative, reaeonable cdn.struction
of the Interest Computation Clause during this litigation underscores the absence of any
ambiguity in that provision. While. the Trial Court denied KeyBank’s motion to dismiss
based on a “possible” interpretation of that Clause es explaining the source of the initial
iﬁterest rate of 8.93% (9/25/09 JE at 6, Appx. 25), such an iﬁterpretation is inconsistent
with the Varia‘ele Interest Rate Clause — which directly addresses the mechanism for
setting the 8.93% initial rate. 'Accordingly, the Trial Court’s Journal Entry granting

suminary judgment correctly revisited its finding of ambiguity and held that “the contract
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_(the Note) is clear that the Dejéndant intended to use the 365/360 method to calculate
inte#est[.]” (9/8/10 JE, Appx. 19 (emphasis added).j

On appeal, the Eighth District did not offer a different coﬁstruction of the Interest
Computation Clause. .Rather,. the panel simply refused to enfc_irce the Interest
Computation Clause based on its conclusion that, read I.iterally,. the Clau‘se is
“unintelligible.” (App. Op. at 11, Appx. 17.) Such a literal reading strays from settled
principles of contract interpfetation. “There is no surer way to misread any document
than to read it literally[.]” Guiseppi v. Walling, 144 F.2d 608, 624 (2d Cir. 1944) (Hand,
J., concurring). This Court’s precedents therefore require. only that the relevant
cdntr_actual language “can be given a definite legal meaning.” Galatis, .2003-Ohio-5 849,
at ﬂl.l; Po.m‘erﬁeld, 2005-0hi0—3095, at 11. There is no requirement that fhis_ legal -
| meaning be perfectly expfessed, Dominish, 201 1-0hi0-41.02, at 98, and courts must “give
reasonable e'ffect‘ to'eve.ry p-rox}is_ion in the agreement.” Stone v. Nat’l City Bank, 106
Ohio App.3d 212, 221 (1995); see also 2 Rcstatement of the Law 2d, Contracts, 93,
Section 203(a) (1981) (explaining that “an interpretation which gives reasonable, lawful
and effective meaning to all the terms is preferred to an interpretation which leaves a part
unreasonable, unlawful or.of no effect™).

In the end, the Interest Computation Clause refers to one, and only one, of the
recogﬁized methods for computing annual interest (the 365/360 method) and includes a

mathematical formula consistent with that method. Kreisier & Kreisler, 657 F.3d at 732;

LDJ Invests., Inc. v. First Bank, SD.IIL No. 11-695-GPM (Jan. 11, 2012) (identical
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365/360 language is unambigudus and enforceable even though it is ‘.‘cl_umsy” or “poorly
bonstructed”). Because the Interest Computation Clause references and describes a single
method for computing annﬁal interest, it possesses a definite legal nﬁeaning and is
'unan‘ibigﬁo_us and enforceable.

Proposition of Law No. 3

Where extrmsnc evidence clarifies the intent of the parties
to a commercial contract, a court cannot resort to the
secondary rule of interpretation that ambiguities are
interpreted against the drafter.

The limited function of “per annuni ” the hlstorlcal use of three separate methods
for computing interest and the Note’s express refergnce to only one of those methods are
sufficient to warrant reinstatement of the summary judgment in KeyBank’s favor on the
grounds that the Note is unambiguous and requires the use of the 365/360 method for
computing interest. Should this Court conclude that the Note is ambiguous, however, it:
éhould also address this Proposition of Law and hold that the Eighth District erred in
refusmg to consmier available extrinsic evidence on the theory that ntr
ambiguities are construed against the drafter. The extr_insic evidence in the record with
respect to this particular loan shows, as a matter of law, that the parties intended to apply
the 365/360 method for computing interest.

The rule of construction agaihst the drafter “is generally said to be a rule of last

resort and is applied only where other secondary rules of interpretation have failed to

elucidate the contract’s meaning.” 11 Williston on Contracts 480, Section 32:12 (4th
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Ed.1999); accord Malcuit v. Equity Oil & Gas Funds, Inc., 81 Ohio App.3d 236,240 (9th
Dist.1992) (rule of construction against the drafter applies “only after primary rules have
been applied and the contract’s meaning remains uncertain or ambiiguous”). It is “merely
a tie-breaker” and does not fereclose the ability of either party “te introduce evidence to
.disambiguate” the contract. Harbor Ins. Co. v. Continental Bank Corp., 922 ¥.2d 357,
366 (7th Cir.1990). |
Therefore, “[w]hen interpreting ambiguous contracts, courts must make a
1eg1t1mate attempt after hearing the relevant parol evidence, to determme the intent of the
contracting parties.” Cline v. Rose, 96 Ohio App. 3d 611, 615 (3d Dist.1994).
Admissible extrinsic evideriee includes (among -other things) the surrounding
‘cir_curnstances when the contract was eirecuted_. United Stcttes F zd & Guarantee Co. V.
St. _Elizabeth Med. Ctr., .12,9 Ohio App.3d 45, 56 (2d. Dist.1998), citing Blosser v. Carter,
67 Ohio App.3d 215, 219 (4th Dist.l990). And a contract is construed.against the drafter
only if the admissible extrinsic evidence'fails to reveal the petrties’ intent. Cliﬁe, 96 Ohio
App.3d at 615; Reida v. Thermal Seal, Inc., 10th Dist-. No. OZAP-?)OS, 2002-Ohio-6968,
at 9929-32 (improper to constru¢ a conftract against its drafter where parol evidence
reveals the parties’ interit). |
In thlS case, while the Eighth District referred to “an ambiguity” in the Note, it did
not identify what in the Note was ambiguous. (App. Op. at 11-12, Appx. 17-18.) The
only other potential meaning of the Interest Computation Clause identiﬁed at any point in

this litigation is the “possible” interpretation alluded to by the Trial Court that “another
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number” was meant to be plugged in to Interest Computatlon Clause which would result
in a “product of * * * 8,93%.” (9/25/09 JE at 6, Appx. 25.) |

Even if the plain language of the Note did not bar this interpretation (and it dOéS),
~ the available 'extfinsic evidence would refute it:

e  Correspondence established that the initial interest rate was set by
adding 3.25% to the Index — not by using the Interest Computation
Clause. (Def.’s Exh. 3, at INT 000003, Supp 50; Def.’s Exh 26, at
1, Supp. 54.)

o The parties’ discussions at the loan closing confirmed that the 8.93%
initial interest rate was not set through the formula specified in the
Interest .Computation Clause. (Traffis Dep. at 77-78, Supp. 43
(KeyBank responded to JNT Properties’ inquiry as to why the rate of
8.93% was “so high” by stating that the “index * * * had changed
‘since the last time we had gotten together.”)

. KeyBank’s intent in including the Interest Computation Clause was
to apply the 365/360 method to the initial interest rate of 8.93% and
principal amount of $370,350.00, and also to subsequent interest
rates and principal balances since the interest rate is adjusted every
five years. (Moshier Aff., {7, Supp. 16.)

. Norm Traffis chose not to read the Interest Computation Clause
before signing the Note, relying on the representation of INT
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Properties’ counsel that “it was okay to sign.” (Traffis Dep. at 76-
78, 85, Supp. 42-43, 45.) _

. Although JNT Properties’ litigation counsel contends the Interest
Computation Clause is unenforceable and should be given no
meaning, its prior lending counscl conducted all investigations that
he deemed necessary and opined that the Note was “enforceable in -
accordance with [its] terms.” (Def.’s Exh. 7, at 95, Supp. 53.)

. If Norm Traffis, Jeff Traffis, Tom Dragmen, or JNT Properties’
counsel had asked about the Interest Computation Clause, KeyBank
would have “explain[ed] the 365/360 method of computing interest”
— including the fact that “it results in slightly more interest being
paid to KeyBank][.]” (Mosier Aff., §]12-135, Supp. 17.)
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In short, even if the Interest Computation Clause is ambiguous, the extrinsic

évidénce‘ 1in this; cai'se is only consistent with an interprefation that requires .the use of the

1365/360 method when computing a.nmia_l interest. Asa resﬁlt, the use of 365/360 method
is not a breach of contract.

. CONCLUSION

For all the above reasons, KeyBank respectfully reqﬁests' that this Court reverse
the judgméntf of the court of appeals and reinstate the Trial Court’s order granting
summary judgment in favor of KeyBank.
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MARY EILEEN KILBANE, A.J.:

Plaintiff-appellant, JNT Properties, LLC (JNT), .appeals the tridl court’s
decision granting summary judgment in favor éf defgndant—appellee,_ KeyBank
National Association (KeyBank). Finding merit to the appeal, we reverse and

remand.

In January 2009, JNT filed a class action-against-KeyBaﬁnk;. Inits ﬁrst,

' amended class action complaint, JNT alleges that it obtained a loan from

. KeyBank in the principal amount of $375,350, and pursuant to the promissory

note (“Note”), JNT agreed to repay the principal together with interest at the

rate of 8.93 percent per annum. JNT alleges that KeyBank has breachéd the

promissory note between JNT and other class members when KeyBank

assessed interest based on a calculation known as the “365/360 method.” |

In Republic of France v. Amoco Transport Co. (C.A.7, 1993), 4 F.3d 997, the
Seventh Circuit Court of Appeals summarized the 360/365 method as follows: '

“Because the Gregorian calendar makes it impossible to have '
both equal daily interest charges and equal monthly interest
charges throughout the year, banks have developed three
methods of computing interest. These are the 365/3656 method
(exact day interest), the 860/360 method (ordinary interest) and
the 365/360 method (bank interest). * * * [Under the 365/360
method,] the bank first divides the annual interest rate by 360 to
produce a daily interest factor. It then applies that factor to each
of the 365 or 366 days in the year, even though the borrower has
paid the nominal ‘annual’ interest due after 360 days. Thus this
method generates five or six extra days of interest for the bank
each year, increasing the effective interest rate for the calendar
year by 1/72.” (Citations omitted.)

Appx. 7



The Note provides in pertinent part: -

- «“PROMISSORY NOTE
- (Variable Rate)

Principal Amount: $370,350.00 . Initial Interest Rate: 8.93%

PAYMENT. ***[JNT] will pay this loan in accordance with

- the following payment schedule:

‘One interest only payment -on July 1, 2007, with interest

calculated on the unpaid principal balance at an interest
rate of 8.93%; followed by consecutive monthly principal

' and interest payments in the initial amount $3,315.48 each,

beginning August 1, 2007, with interest calculated on the
unpaid principal balance at an initial interest rate of 8.93%;
and 1 final principal and interest payment in the estimated
amount of $3,315.48. * * * The interest rate will be adjusted
on July 1, 2012, July 1, 2017 and July 1, 2022 to reflect the

current Index defined below plus 326 basis points. The

monthly payment [JNT] shall pay to [KeyBank] will be

~ adjusted on July 1, 2012, July 1, 2017 and July 1, 2022, to a

monthly'payment of prineipal and interest, based on the
_abo’ve—referenced adjusted interest ratel[.]

MLy cerertra] + H 1
The annual interest rate for this Note is compu ed on a

PR VAPl vy AU LA RS AR R

365/360 basis; that is, by applying the ratio of the annual

interest rate over a year of 360 days, multiplied by the

outstanding principal balance, multiplied by the actual
number of days the principal balance is outstanding.

VARIABLE INTEREST RATE. The interest rate on this Note

" is subject to change on July 1, 2012, July 1, 2017 and July 1,

2022 based on changes in an Index which is the Federa]
Home Loan Bank of Seattle Five (5) Year Intermediate/Long
Term Advances Fixed Rate published daily by the Federal
Home Loan Bank of Seattle[.] *** The Index is currently at

_ 5.68% per annum. The initial interest rate to be applied to
the unpaid principal balance of this Note will be at a rate of

Appx. 8



-3-

325 basis points (3.25%) over the index, resulting in an
initial rate of 8.93% per annum.” '

~ INT further alleges that KeyBank’s improper use of the 365/360 method
cre’ated aninterest rate of 9.05 percent per aonum, rather than the 8.93 percent
per anrlum listed on the Note. JNT's corﬁplaint raises a claim for breach of
contract, seeks class treatment requests declaretol'y and m]unctwe relief
requ]rmngele;el’lk to eease usnlg 1;l1e Sél“)IBSG(AJ?L;lel;hodﬂol eoroput1ng annual
interest, and prays for damages, costs, attorney’s fees, and other relief.
Inresponse todNT’s coﬁlpleint, KeyBank filed a motion to dismiss, which
JNT opposed. The trial court denied KeyBan_k’s motion and KeyBank appealed
to this cou'rt:. This court dis‘miss_ed the appeal for lack of a final 'eppealable

order in December 2009. VSee JNT Properties, LLC v. Key Bank Natl. Assoc.,

Cuyahoga App. No. 94045.

]
r
@
B
o
o]
2.

=

1d, KeyBank answered JNT's complaint and asserted a
counterclaim for reformation. Following discovery focused on the intentions of
the parties to the Note, KeyBank-moved for summary judgment. KeyBank
argued the only reasonable interpretetion of the interest calculation pl'ovision
isthat the interest payments would be calculated from the annual interest rate
- (8.93%) disclosed in the Note using the 365/360 method. JNT opposed,, arguing

that because the “initial rate of 8.93% per annum” is unambiguous, KeyBank

Appx. 9



- cannot use the unintelligible 365/360 forﬁ__mla in the Note to charge JNT more
" than 8.93 .p.,e,];'(:ént interest per yéar.z_
"In September 2010, the trial court granted KeyBaﬁk’s nﬁofion for
summary judgment, finding that: |

" “[Tlhe contract [Note] is clear that [KeyBank] intended to
~ use the 365/360 method to calculate interest. There is no
.~evidence- that [JNTF either didn’ congent to.thé 365/360
‘method or intended the use of some other method.

The fact that the words used to describe the formula for
calculating the interest rate (‘that is, by applying the ratio
‘of the annual interest rate over a year of 360 days,
multiplied by the outstanding principal balance, multiplied
by the actual number of days the principal balance is
outstanding’) do not correctly describe the 365/360
calculation does not change the parties’ agreement that ‘the
annual interest rate for this note is computed on a 365/360.
basis.’ '

As JNT notes at Page 6 of its opposition brief, ‘when a single
portion of a lengthy contract is unintelligible, but yet
severable from the remainder, a court may strike that
portion itself without affecting the enforceability of the
remainder.” In this case the unintelligible verbal formula -
may be ignoréd, but the reference to the 365/360 method [for
computing interest] — accepted shorthand for a commonly
used formula — [will be] retained and enforced.”

It is from this order that JNT appeals, raising one assignment of error, in
which it argues that the trial court erred when it granted summary judgment .

in favor of KeyBank.

?Both parties agree that the term “per annum” means “per year.”
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5
Standard of Review

Appellate review of summary judgment is de novo. Grqﬁon v. Ohio Edison
Co., 77 Ohio St.3d 102, 105, 1995-0hio-336, 671 N.E.2d 241; Zemaik v. LaPine
Truck Sales & Equip. Co. (1998), 124 Ohio App.3d 581, 585, 706 N.E.2d 860.
The Ohio Sﬁpremé Court set forth the appropriate test in Zivich v. Mentor
Soccer Clisb, 82 Ohio St:3d 867, 869-370} 1998:0hic-389, 696 N.E.2d 201, as
follows: | | | | |

“Pursuant to Civ.R. 56, summary judgment is appropriate
when (1) there is no genuine issue of material fact, (2) the
moving party is entitled to judgment as a matter of law, and
(3) reasonable minds can come to but one conclusion and
that conclusion is adverse to the nonmoving party, said
party being entitled to have the evidence construed most
strongly in his favor, Horton v. Harwick Chem. Corp. (1995),
78 Ohio St.3d 679, 653 N.E.2d 1196, paragraph three of the
syllabus. The party moving for summary judgment bears the
burden of showing that there is no genuine issue of material
fact and that it is entitled to judgment as a matter of law.
Dresher v. Burt (1996), 75 Ohio St.3d 280, 292-293, 662 N.E.2d
264, 273-274.”

Once tﬁe lmoﬁinsg;party ss;ﬁsﬁéé 1ts l;urdeﬁ; t};e ﬁon&nbving pafty “may not
rest updn the mere allegations or denials of the party’s pleadings; but the party’s
response, by affidavit or as otherwise provided in th_is rule, must set forth
specific facts showing that there is a genuine issue'for tfial.” Civ.R. 56(E);

Mootispaw v. Eckstein, 76 Ohio St.3d 383, 385, 1996-0Ohio-389, 667 N.E.2d 1197.
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Doubts must be resolved in favor of the nonmovmg party Murphy u.

Reynoldsburg, 65 Oth St 3d 356 358 359 1992 Oh10 95 604 NLE. 2d 138.

The Contract

_-“A contract is generally defined ag a pr'omiée, or a set of promises,
actionable upon breach. EsSential elements of a contrat:t'include an offer,
acceptance, contractual capacity, consideration (the bargained tor legal benefit
andft:r detriment), a m_anifes_tation of mutual assent ahd legality of object and
.of con51derat10n Perlmuter Prmtmg Co. U Strome Inc. (N.D.Ohio 1976), 436
.F Supp. 409, 414. A meeting of the minds as to the essential terms of the
contract is a requireme_nt to enforcing the contract. - Episcopal Retirement
Homeé, Inc. v. Ohio Dept. of Indus. Relations (1991), 61 Ohio St.3d 366, 369,575
N.E.?.d 134. -Koste-lniﬁt v. Helper, 96 Ohio St.3d 1, 2002-Ohio-2985, 770 N.E.2d
58, 116. |

When confronted with issues of contractual interpretation, the role of the
court is to givke effect to. the intent of the pafties tothe agreement. Weétﬁeld Ins.
Co. v. Galatis., 100 Ohio St.3d 216, 2003-Ohio-5849, 797 N.E.2d 1256, f11. As
the Ohio Supi‘eme Court in Wesifield stated:

~ “We examine the insurance contract as a whole and
. presume that the intent of the parties is reflected in the
"‘:language used in theé policy. We look to the. plam and

'T: ~ordinary meaning of the language used in the policy unless .
‘another meaning is clearly- apparent from the contents of
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. the policy. When the language of a written contractis clear,
a court may look no further than the writing itself to find
the intent of the parties. As a matter of law, a contract is
unambiguous if it can be given a definite legal meaning.

On the other hand, where a contract is ambiguous, a court
may consider extrinsic evidence to ascertain the parties’
intent. A court, however, is not permitted to alter a lawful
contract by imputing an intent contrary to that expressed
by the parties. ' -
Tt is generally the role of the finder of fact to resolve
ambiguity. However, where the written contract is
standardized and between parties of unequal bargaining
power, an ambiguity in the writing will be interpreted
‘strictly against the drafter and in favor of the nondrafting
- party.”® (Citations omitted.) Id. at §11-13.

In the instant case, JNT .argues the parties intended that the interest on

the loan would be 8.9 percent per year and KeyBank breached this agreement

by using the 365/360 method and charging 9.05 percent interest per year

instead. JNT relies primarily on Ely Ents., Inc. v. FirstMerit Bank, N.A.,
Cuyahoga App. No. 93345, 2010-Ohio-80, appea_l not allowed, 125 Ohio St.3d
1415, 2010-Ohio-1893, 925 N.E.2d 1003, to support its f)osition. that the plain
language of the Note requires KeyBank to charge interest at an initial rate of

8.93 per_cént per year.

3A contract is ambiguous if its terms cannot be clearly determined from a

reading of the entire contract or if its terms are susceptible to more ‘than one
reasonable interpretation.” Militiev v. McGee, Cuyahoga App. No, 94779, 2010-Ohio-
6481, 130, citing United States Fidelity & Guar. Co. v. St. Elizabeth Med. Ctr. (1998),
129 Ohio App.3d 45, 716 N.E.2d 1201. '
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In Ely, a commercial borrower .A(Ely) "brdught a breach of contract class’
action against FirstMeﬁt, alleging_that “FirstMerit bre_achédthe prémisso_ry’
note between the parties when it aslsessed interest Based oh a calculation
known as the .‘-365/3‘60’ methoci, which created an effective inferest -rété of

11.153% per annum.” Id. at §2. FirstM_erit filed a motion to disfniss, which the |
triak court granted. - v e T e s PR
~ Elyappealed, arguing the 365/ 360 interést raté computatic_)n method used
by Fi_rstMerit iﬁnposed a per annum ‘that was greater than the 11.000%
provided in the promissory note. FirstMerit argued the partiés agreed to a_lter
_ ‘phe- meaning of the térm “per annum” by agreeing to 'the 36‘5/‘360 calculation
‘method. This court found that the “term ‘per annum’ is ordinarily deﬁned as
‘by the year” and “[tlhe computati_on of interest provision [in thé Promissory
note] did not indicate an actual calculated interest rate. The calcula%tio.n [used
by FirstMerit Cbnt_ained] the ‘annual interest rate’ as part of the quuat'ion, and
[did] nort change the stated interest raté onl the note. * * * [TThe célculation
~ allegedly was applied to impose a greater interest rate than the stated rate of
11.000% per annum.” id. at §10 and 13. Therefore, we concluded that
FirstMerit was not entitled to a Civ.R. 12(B)(6) dismissal because “to-the extent

the calculation and the monthly payment amount [were] inconsistent with the
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-9-
mofe s_p'eciﬁé't_ernls of pfincipél and stated interest rate, the promissory note is
ambiguous.” 1d. at J17. |
'In reééhjng our decision, this court rvelied in part.o_n Hamilton v. Ohio
._Sav. Bank, 70 Ohio St.3d 187, i99.4-0hio—526, 637 N.E.2d 887. In Hamilion,
| 'moftgagérs challenged the mortgagee ba.nk"s use of a 365/360 method for
calculating interest. The mortgagors sought to terminate the bank’s alleged -
.practice ‘of overcharging 'mterest-. "The Ohio Supreme Court reviewed
inconsistencies among the doecuments and determmed that the record was
éoni;rad.ictory as to what was disclosed between the parties. The court
éonchid_ed there were genuine' issﬁé_s of material fact precluding summary
| judgment. 1d. at 140.* We noted that “[a]lthough Hamilton dealt with certain
disclos_ure .issues not presented herein, the case did contain allegatiohs of
‘overcharging interest through the use of a 365/360 method of 'caldulating
interest, and the action was allowed to proceed as a class action.” Ely at §16.
The matter before us presents a situation similar to Ely and Hamilion.
Here, the interest computation provision used by KeyBank does not indicate an
actual stated interest rate. Rather, the formula prov1des that “It)he annual

interest rate * * * is computed * * * by applying the_, ratio of the annual interest

‘Ina 1ater appeal, the Ohio Supreme Court held that the action was to proceed
as a class action and that the entire class be certified with respect to all claims.
Hamilton v. Ohio.Sav. Bank, 82 Ohio St.3d 67, 1998-Ohio-365, 694 N.E. 2d 442.
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-10-
rate UVerié'y'e.ar-of 360 days, multiplied by the outstanding principal balance,
multiplied by the actual number of days the_iprincipa_l balance is outstanding.”
KeyBa'IlE argues the “initial interest rate” of 8.93 percent was to be used

asa starting_point to calculate a daily interest factor by dividing 8.93 by 360,

which would then be multipiied by the number of days in the year that the
principal is Qutsta.ndiiig (366 daysin le-ap'yéafs and 365 daysin all gtheryears). -
KeyBaﬁk furthe.r argues the parties intended that the yearly interest rate
Woﬁld be computed on a 365/360 basis. To sﬁpport its argument; KeyBank
- relies on correspondence that indicaﬁed the initia_l interest rate was set by

adding . 3.25 percérit to the Fedefal Home Loan Bank of Seattle Five Year .
Intermediate/Ld_ng Term Advances Fixed Rate and an affidavit of a senior vice-
. president who asserted that KeyBani{’s intent was that the 365/360 method
would be applied to the initial rate 8.93 percent to calculate interest, Whiéh
would “result[ ] in a slightly higher yield to KeyBank” than if another method:

was used.?

- *KeyBank provided this court with Kreisler & Kreisler, LLC v. Natl. City Bank
(E.D. Mo. 2011), Case No. 4:10CV956 CDP and RBS Citizens, Natl. Assn. v. RTG-Oak
Lown, LLC (C.A.1, 2011), 407 I.App.3d 183, 943 N.E.2d 198, as supplemental
authority to support its position. We find these cases easily distinguishable. Both
cases are based on Illinois law and the interest provision at issue in RBS is different
than the instant case.
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However,“where the written contract is standardized and between par_t'ies
of. unequal bargaining poWér, an ambiguity in the writing vﬁll be interpreted
strictly against the drafter and in favor of the no;ldraffing partsf.” Wesifield at
913. In its decision denying KeyBank’s motion to dismiss, lthe trial court
described the fofmﬁla as unintelligible, stating “how can a calculation that is
supp’oéed to-result 111 -aﬁ -falihual interest-rate’ start with the fanﬁual interest -
rate’ if it isn’t both divided and muitiplied by the same number?” We agree.

| Here, the calculation used by KeyBank in 1.:_he' instant case iniposes‘a
gfeatei‘ interest rate than the stated interest rate of '8..93. percent per annum.
Whén the trial court granted summary judgment in favor of KeyBank, it
severéd thé “unintelligible verbal formula,” but retained KeyBank’s referencé :
to the 365/360 method. The court rewrote the célculation to state that “[t]he |
annual- interest rate for this Note is computed on a 365/ 360 basis[.]” The court
furfher stated that this method ié “accepted shorthand for a commonly used
forﬁula,” but never defined the formulé. | | |
~ “Summary judgment may not be sranted when reasonable minds could
_ coxﬁe to differing conclusions.” Hamtlton at 140. Thus, just as in Ely, we ﬁﬁd '
that the 365/360 formula used to calculate interest in the instant case cannot

be read “as clearly evidencing an intent of the parties to alter the ordinary
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meaning of the term ‘per annum,’ or as creating an ‘annual interest rate’ other

- than the stated rate” of 8.93 percent. Id. at J11.

Since we cannot conclude that there is no genuine issue of material fact,

. the trial court’s decision granting summary judgment in favor of KeyBank is

reversed.
~ The sole assignment of error is sustained. :
'Accordingly, judgment is reversed and _the caée is remanded for further
proceedings consistent with this Qpinion.
It is ordered that appéllant recover from appeliee co_si;s'herein taied.
" The court finds there were reasonable gi'ounds for this appeal.
it is ordered that a special mandate be sent to said court to carry this
judgment into execution.
| A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure. -

MARY EILE’EN KILBANE, ADMINISTRATIVE JUDGE |

MARY J. BOYLE, J., CONCURS;
MELODY J. STEWART, J., CONCURS IN JUDGMENT ONLY
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- IN THE COURY OF COMMON PLEAS
I -~ CUYAHOGA COUNTY, OHIO ‘
INT PROPERTIES LLC, | R

! ‘Case No: CV-09-681873
Plaintiff: | | |
Judge: JOEN P O'DONNELL
KEY BANKN.A.
Defendant _ ‘
JOURN AL EN_TRY

DEFENDANT KEY BANK NATIONAL ASSOCIATION'S MOTION FOR A ONE-WEEK EXTENSION OF TlME TO FILE
REPLY BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT (THOMAS R. SIMMONS. 0062422, FILED
06/18/2010) 15 GRANTED. i o : : .

DEFENDANT KEY BANK NATIONAL ASSOCIATION'S MOTION FOR SUMMARY JUDGMENT (HUGH M. STANLEY
0013063, FILED 05/14/2010) IS GRANTED. - o : -

THE CONTRACT (THE NOTE) IS CLEAR THAT THE DEFENDANT INTENDED TO USE THE 365/360 METHOD TO
CALCULATE INTEREST, THERE 1S NO EVIDENCE THAT THE PLAINTIFF EITHER DIDN'T CONSENT TO THE 365/360
. METHOD OR INTENDED THE USE OF SOME OTHER METHOD. S -

THE FACT THAT THE WORDS USED TO DESCRIBE THE FORMULA FOR CALCULATING THE INTEREST RATE ("THAT

IS, BY APPLYING TEE RATIO OF THE ANNUAL INTEREST RATE OVER A YEAR OF 360 DAYS, MULTIPLIED BY THE

‘GUTSTANDING PRINCIPAL BALANCE, MULTIPLIED BY THE ACTUAL NUMBER OF DAYS THE PRINCIPAL BALANCE

IS OUTSTANDING") DO NOT CORRECTLY DESCRIBE THE 365/360 CALCULATION DOES NOT CHANGE THE PARTIES
. AGRBEMENT THAT "THE ANNUAT INTEREST RATE FOR THIS NOTE IS COMPUTED ON A 365/360 BASIS." '

~AS THE PLAINTIPF NOTES AT PAGE 6 OF ITS OPPOSITION BRIEF, "WHEN A SINGLE PORTION OF A LENGTHY
CONTRACT I8 UNINTELLIGIBLE, BUT YET SEVERABLE FROM THE REMAINDER, A COURT MAY STRIKE THAT
PORTION ITSELF WITHOUT AFFECTING THE ENFORCEABILITY OF THE REMAINDER," IN THIS CASE THE
UNINTELLIGIBLE VERBAL FORMULA MAY BE IGNORED, BUT THE REFERENCE TO THE 365/360 METHOD -

AT TS QTN T A RTTY

ACCEPTED SHORTHAND FOR A COMMONLY USED FORMULA - RETAINED AND ENF ORCED,

. COURT COST ASSESSED TO THE PLAINTIFE(S).
o R
7 oy fﬁ el

y :
- Judge Signatuse 09/08/2010

- 09/08/2010
RECEIVED FOR FILING
(9708/2010 13:44:48.
LGy: CLCCC _
GERAID F. FIJRRST, CLERK )
Page L of 1
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"IN THE COURT OF COMMON PLEAS
" CUYAHOGA COUNTY, OHIO

| INT PROPERTIES, LLC

) CASENO: CV-09-681873
Plaintiff ; JUDGE JOH&P, O’DQNNELL |
_ ‘vs : _ | ; _
KEY BANK NATIONAI, ASSOCIATION ) JOURNAL ENTRY
| | ])_efendaﬁt | % |

John P. 0"D0ﬁrzell, J:
| Upon consideration of the defendant’s motion to dismiss the ﬁrst amended class action
B complamt the piamtlff’s brief in opposmon the defendant’s reply brief’, the plaintlff’s sur-
.‘rreply bnef“ and the plamtlff s subrmssmn of additicnal authonty the court finds as fol[ows

THE FIRST AMENDED COMI’LAINT

On hug 20 2007, the plamtlff executed a promlssory note in favor of the defendant The_
note was given in connection with a commercial loan by the bank in the principal amount of
$370, 350 00. The note provzded for a variable interest 1ate with the initial interest rate hsted as
8. 93%

‘The plamtiff-olairm that the initial interest raté of 8. 93% was to be calculated on a per
annum baszs Because the bank used the 365/3 60 method of computmg interest, the plalntlff

alleges that the defendant actually chmged 9.05% interest per. year instead of the agreed 8 93%

' Filed March 23, 2009.
* , Filed March 31, 2009,
Flled April 9, 2009,
* Filed May 6, 2009,
: Fﬂed me 2, 2009.
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The ‘plaintiff asserts that the 'defendaﬁt breached the cont-rac.t betwee_ﬂ thé two rpafties by
éharging more interest thén the parties agféed.é -

The déf&nc_lant'axgueé that the explicit terxﬁs of tﬁe note pfovide for the use ‘of the 365/360 |

kmcthc.ud'of calculating interest and that, therefore, the plaintiff cannot, as 8 maﬁer of law, prove

that calculating mterest in that way is a breach of the contract.

THE PROMSSORY NO'}?E
:_The piaintiff allegeé that the interest rate disclo's'ad in the note _wé_s 8.93% per Iannum,' A
| reading of the note showsa reference 7t0 the rate as per annum on the ninth line of & 14“311]:6
pa_régraﬁh that beging on page 01:1_4.3 and ends on page twa of the five-pagé note. But there is .al.so
A a' more promipent referénce to &n iﬁterest rate of 8.93%, without the mociiﬁer per annum, set
' | apatt m the I_ﬁi_ddle of the top half of page one. |
' Thé note provides,‘in. pettinent ﬁoﬁi&m? s follows:

. PROMISSORY NOTE
(Variable Rate)

Initial Interest Rate: 8.93%

PROMISE TO PAY. JNT PROPERTIES, LLC (“Borrower”) promises to pay (0
KEYBANK NATIONAL ASSOCIATION (“Lender™), or order, in-lawful money
of the United States of America, the principal amount of Three Hundred Seventy
Thousand Three Hundred Fifty and 00/100 Dollars {$370,350,00), together with
interest on the vapaid principal balance from June ___, 2007 until the sooner of

“July 1, 2027 (the “Maturity Date”) or this Note is paid in full.

PAYMENT. Subject to any payment changes resulting from cha‘ngés in the-
index, Borrower will pay this loan in accordance with the following payment
schedule: : ' ' : :

| The first amended complaimt also seeks an injunction to prevent “KeyBank from continuing to misuse the 365/360
‘metiiod” 1o caloulate interest on its loans. (See first amended complaint at {34.) Since an injunction would only be
appropriate if the defendant is found to have breached the contract by use of the 365/360 method, this portion of the
first amended complaint need not be addressed in connection with the motion to dismiss. Stmilarly, therequest Tor
class certification will not be-dddressed here becanse it is not impiicated by the motion to dismiss.

2
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One interest only payment on July 1, 2007, with interest caleulated on the
unpaid principal balance at an interest rate of 8.93%, followed by 239
‘consecutive monthly principal and interest payrments in the initial amount
of $3,315.48 each, beginning August 1, 2007, with interest calculated on
the unpaid principal balance at an initial interest rate of 8.93%; and 1 final .
principal and interest payment in the estimated amount of $3,3 15.48 on
July 1,2027. .. The interest rate will be adjusted on July 1, 2012, July 1,
2017 and July 1, 2022 to reflect the then current index defined below plus
325 basis poinis. The monthly payment the Borrower shall pay to the
‘Lender will be adjusted on August 1, 2012, August 1, 2017 and August 1,
2022 to a monthly. payment of principal and interest, based on the above-
referenced adjusted interest rate, . . . :

The annual interest rate for this Note is computed on a 365/360 basis; that is, by
applyidg the ratio of the annual interest rate over & year of 360 days, multiplied
by the outstanding principal balance, multiplied by the actual nvmber of days the
principal balance is outstanding. . . ' '

VARIABLE INTFREST RATE. The interest rate on this Note is subject
change on July 1, 2012, July 1, 2017 and July 1, 2022 based on changes in 4n
Index ‘which is the Federal Home Loan Bank of Seattle Five (5) Year
Intermediate/Long Term Advances Fixed Rate . . . The Index currently is 5.68%
per annum.. The initial interest rate to be applied to the unpaid principal balance
- of this Note will be at a rate of 325 basis points (3.25%) over the Index, resulting
in an initial raté of 8.93% per appum. .. - o
(Emphasis added.) ‘

Because this is a commercial loan, the provisiong of the Truth in Lending Act do not
apply and Kej} Bank was not required to disclose to the plaintiff the total of all interest charges
 Tor the life of the loan.”

THE 365/360 METHOD

Because of the uneven number of days in. 2 normal year, and because not all months have
the same number of days, various methods of cajculating yearly imterest have been developed.

The United States Court of Appes_xls, Seventh Curouit, in its decisién in the case of RepuEIic of

France v. Amoco Trmspgrrcg(19gz),4§§d99'i cogently summarized the-various interest

1 See, generallj’, 15 U.5.C. Section 1601, ef seq.
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| reproducing here:

havmg “a.bsolutely no conoeptaal justification,”® the plaintiff has not bmught to this cowrt’s

attention any statutory, regulatory or other legal prohibition dgainst the use of the 365/360 -

computation methdds,_ including the 365/360 method, and that portion of the opirion is worth

* Some background on the competing methods. Because the Gregorian
calendar makes it impossible to have both equal daily interest charges and equal
monthly interest charges throughout the year, bapks have developed three
methods of computing interest. These are the 365/365 miethod (exact day
interest), the 360/360 method (ordinary interest) and the 365/360 method (bank
interest). (Citations omitted). Under the 365/365 method each day has the same
Interest charge; the bank simply divides the annual interest rate by 365 to get a

- daily interest factor, applied to each day of the year. Under the 360/360 method

- each month carries the same interest charge; every completed month is assumed
to have thirty days, and accumulates oné-twelfth of the annual interest. Interest -
for incomplete months is calculated by dividing the number of days by 360. At
the end of a year both of these methods produce the same interest becatise in each
case the calcnlation will be Principal x Rate x 1. (Cifation omirted). :

The 365/360 method is a hybrid. Here the bank first divides the .annual
interest rate by 360 to produce a daily interest factor. It then applies that factor to
each of the 365 or 366 days in the year, even though the horrower has paid the
nominal “annual” interest duge after 360 days. Thus this method generates five or
SixX extra days of interest for the bank each year, increasing the effective interest
rate for the calendar year by 1/72. (Citation Gmm‘ed ) '

-Although the piaintiff ma,hgns the 365/360 method as being “mterest—mammmng and

ANALYSIS
Es_sé'ntial clements of a contract include an offer, acceptance, contractual capacity,r
consideration (the bargaiﬁed«for legal benefit and/or detriment), a manifestation of mutual

assent, and legality of object and of consideration.”

e e e

! Plamuff’s brief in opposition to motion to dismiss, page 4.
® Nyev. Kutash, 2009-Ohio-847, Cuyahoga App. No. 91734, 710
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A mesting of the mlnds a8 ’LQ the essential terms of a. contract is a xeqmrﬂment to
| enforcmg thc_s contract, ' The role of courts in exammmg contracts is to ascertain the infent of the
| parties, Courts pfesum’c that the intent of the parties to the contract resides in the language _thay
choose to employ iﬁ the agreement, '’ Coufts presume that 'the language of a- contract between
I .competent parties accurately reflects their mtentmm 12 1n deternumng the pames intent, a court
‘must read the contract as 4 Whole and gwe effect if possible, to every pait of the contmct
Sometimes contracts are written in a way that prevents a court from determining fhe
' intent of the contractitig parties without reference to other evidence of intent. Where, because of
ambigbus language .c_yr the usé of argot spéciﬁc to an occupéiion or industry, intent cannot be
.d'etermined _frdm the four corners of the contract, the court may use parol evidence {o ﬁ11d the
partxes intent.'* |

| The essence of the planmfs claim is that the parnes intended that interest on the loan
.‘a.mount would be charged at 8.93% per calendar year and that the bank breached this agreem'ent :
' .'bY charging 9.05%. The essence of thie defendant’s claim is that the parties intended tiha_t interest
i .woul'd be cbrhputed on'a365/360 basisand that the “initial interest rate” 'df 8.93% Wa_é to be used
| only as a starting p‘o'int t0 calculaie a daily _fnterest factdr ~ by dividing 8.93 by 360 — which
would then be multlphed by the number of days in the year that the pnn01pal is outstandmg (3 64
,- in leap years, 365 in all other vears) 1o calculate a yearly interest rate.

‘Unfortunately for the 'defendant, a plain reading of the contract does not unambiguously

| reﬂect this intention .becatise it contains an unintelligible formula for the calculation of a yearly

* Kostelnik v. Hefper {2002}, 96 Ohlo 5t.3d 1, at 3-4. . o
| Shifitrrv. Forem City Bt (1992 64-Olio St3d 6357638 —— — = — — ~— oo o s e b

2 Ohio Univ. Bd of Trustees v. Smith (1999), 132 Ohio App.3d 211, 218.
1 Babyak v. D.8 Langale Gne, fnc., 2009-Ohio-4212, 10th District App. No. 08AP-996, §28.
Y See, e.g., City Life Dev., Inc. v. Praxus Group, Inc., 2007-Ohio-2114, Cayahoga App. No. 88221, 132:
Only when the language of & contract Is unelear or amblcruous or.-when the circumstances surrounding the
agreement invest the language of the contract with a special meaning will extrinsic evidence be considered in an
effort to glve effect to the pames intentions.
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. : interest rate. .The contra.ct prowdes that “the annual interest rate for IhlS note is computed . by
applymg the ratio of the annual interest rale over & year of 360 days” and then multjpiymg lhat _
i fraction by the, number-of daysin a year. ” P The purpose of the computat_lon is to arrive, after
d1v1d1ng and muii‘lplymg, at a produci that is the “annual mterest rate.”  But how can a
| caleulation that is supposed to result in an “annual interest rate” start with the “amnusl interest
I rate” 1f itisn’t bo‘rh divided and mdl’uphed by the satme number? |

The parhes may have intended that the “annual interest rate” would be calculatcd by ﬁxst

d1v1d1ng the “initial mterest rate” by 360, but the contract doesn’t d1st1ngulsh the * ll’iltlal” rate
from the ‘annual” rate, and the courL espemally in the {:ontext of a motion to dlsrmss cannot
infer that intention.

If'éeems tWo poésibilities e}ﬁist: that the interest rate of 8.93% wasmeant to be plugged in
| as the dividend over the divisor of 360 to get the quotient (the daily interest factor), which is then
| fnultiplied By 365, the -ﬁrodﬁct of which will be the per annum iﬁtérest rate; or that another
| '-.rnumberw‘ Would_'be divided by 360 and that quotient then mu-itiﬁ]ied bji 365, thg product of
which Wouid be 8.93%. The defendant calculaisd-interést with 8.93% as the initial divisor in &
‘365&‘."60 rhethqd qomputaﬁo-n' but the plaintiff claims that 8.93% was intended to be the product
of the interest cOmputatioa Either way, the court cannot determine the intent of the ?arties‘ - or
whether a mistake Justlfymg reformation was made ~ without refelence to extrinsic evidence of
intent and a motlon to dismiss, which may only be granted if, after examining the aliegatzons of
the complaint in a Iight most favorable to the non-movant, it appears beyond doubt that the

movant can prove no set of facts entitling it to relief,'” cannot be granted.

5 Leaving aside, for now at east, the question of whether a ratio and a fraction are the same thing.
6 |, Approximately 8.81%, since 360/365 % 8.93 = 8.81 (rounded off).

7 A trulsm by this point, but see, e.g, Fuller v. Cuyuhoga Mez‘ro Hous. Auth., 2009- Ohio-4716, Cuyahogs App. No,
92270, 112
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EZJ’ Emerprz’ses, Ine. v, FirSfMerit_ Ban]q-N.A., CV 08 66764’1; a.nd that the plaintiffs appeal of

| _that. deéision is pending before the Cuyahoga County Court of Appeéls as case ﬁﬁmﬁér 93345,
| 'fhe_ court therefore, ‘pm'suémt 10 Rule 54(B) of thc' Ohio Rules éf Civil Procedure, determines |
. that t.hereris no juét baﬁse for delay. |

IT IS SO ORDERED:

' Date:

Hence, the defendant’s motion to dismiss, filed March 23, 2009, is denied. The court'is

aware that another judge of this same court reached a different conclusion on identical issues in

Tudge Jobm P. O’Donnell
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2009, to the following:,
| Steven M. Weiss, Esq.

| Attarney for Plaintifj’

: Attornegys for Plaintiff

11 Hugh M, Stanley, Esq.
{i Thomas R. Simamons, Esq.

| Tucker Ellis & West LL.P

| Cleveland, OH 44115-1414

SERVICE

. Acopyof this Journat Entry vas sent by regular U.8. mall, this g™ day of September |

Law Offices of Steven M. Weiss
55 Public Square, Suite 1009
Cleveland, OH 44113

Mark'R. Koberna, Esq.

Rick D. Sonkin, Esq. .

Sonkin & Kobema Co., LPA
3401 Enterprise Parkway, Suite 400
Cleveland, OH 44122 '

Benjamin C, Sasse, Bsq.

1150 Huntington Building
923 Buclid Avenue

Attorneys for Defendant

-~ Judge Johm P. C)’Domeli
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