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I EXPLANATION OF WHY THIS CASE INVOLVES AN ISSUE OF
PUBLIC AND GREAT GENERAL INTEREST '

Thié appeal is froin a decision that awards Summit County a $600,000 windfall by
applying certification requirements from thé 19th century “Burns Law” to a contract for
outsourced inmate medical services under the 1996 f‘Pay;for-Stay” Bill. The. Couft of
Appeals adopted the County’s claim that the contract was “void” because. no certification
| | confirming that county monies had been appropriated for the contract was éttachéd, and
Appellant N.aphCar_e, .Inc. thus has no recourse to fecoup $600,000 it paid .third-party
- providers for medical care provided to Summit County inmates over a two-year period.

This Court has never addressed the question of whether the Burns Law

ceriification requirement applies to contracts permiited by Ohio’s Pay-for-Stay Bﬂl. But
it has held that a “rule of reason” must prevail when considering the applicability of the
* certification requirement to a particular type of governmental contract. Thé contract at
issue here enabled the County to comply with its statut_orily-mandated duty to supi)ly
medica_l care to every inmate by incorporating floating coét features based on the number
of inmates treated and the costs of off-site care. Since the costs necessarily ﬂuétua_ted, no
set amount of funds could have been “appropriated.” This is precisely the fype of
contract that jusltifies and requires a rule of reason. This Court should accept jurisdiction
and reverse because:

. The applicability of the Burns law to contracts executed under the
Pay-for-Stay Bill is an issue of first impression;

B An appellate decision entitling counties to “void” contracts
providing statutorily-mandated medical care to inmates is inimical to
the purpose and implementation of the Pay-for-Stay Bill; and



. A rule of law mandating the appropriation of a fixed sum of money
to supply medical care to an unknown and unknowable number of
inmates will drive up the costs of inmate medical service for all
counties in Ohio.

Fo.r certain governmental cbntracts_ involving the payment of money, a statute
originally known as the Burns Law requires the responsible fiscal officer to certity that
sufficient money has been appropriated to meet the contractual obligation. Where the
Burns Law applies, the failﬁre to obtain such a certification prior to the making of the

~contract renders the agreement void and unenforceable. R.C. 5705.41(D)(1). The object |
of this law is to preclude the creation of new obligations against the government that
-exceed funds available fbr thaf purpose. Seé.State 12 Kuhner (1923), 107 Ohio St. 406,
413;14. Until the Ninth Di_stri-ct’s decision in this case, the Burns Law had never been
applied to contracts that discharged a county’s pre-existing constitutional and statutory.
' oblig_aﬁon to provide and pay for inmate medical Sgrv_ices. And no court had addressed
Whefhef a vendor who has paid third-party medical providers for necessary medical care
afforded to county prisoners may assert a claim for unjust enrichment when the county
fails to reimburse the vendor for those péyments. |

The Ninth District’s c_ieciSion awarding Appellee Summit County a $600,000

windfall by voiding its contractual obligation to reimburse Appellant NaphCare, Inc. for
payments made to third-party medical providers raises two important questions of first
* impression for this Court:

1. Are county contracts with commercial providers for medical

services authorized by R.C. 341.20 void absent a Burns Law
certification?



2. - If so, may a commercial provider that has paid for prisoner
medical services on the county’s behalf under the void
contract obtain restitution? R -

The applicatidn of the Burns Law to con.trac_ts.for inmate medical .service's presents |
‘an important issue for this Court and one of public and great_ general interest. No prior
case has examined the amendments to R.C. 341.20 that were included in Ohio’s 1.99‘6 Jail
Pay-for-Stay Bill (Sub. H.B. 480), which permitted count.ies to outsource inmate medical
care by entering into contracts with commercial providers. The Ninth District held that
all such contrects are subject to the Burns Law. The decision errs in two reSpects.

F irst,. it fails te apply ihe “rule of redson” established by this Court’s precedents.
Despite the seemingly broad statutory language stating that the Burns Laiw applies to
“any contract” made by a subdivision or taxing unit, this Court has applied a “rule ef :
reason” analysis aiid held that the law does not apply to contracts the law “was not
intended or designed to cover,” including contracis as to which the “practical difficulties”
in the law’s applieation “arc apparent.” Village of Mayfield Heights v. Irish (1934j, 128
Ohio St. 329, 334. Nothing in the ‘history of the Burns Law suggests that the 1.8003 ‘
* legislature that enacted it intended that law to apply to contracts that facilitated the
discharge of .the county’s pre-exieting obligation to provide and pay for prisoner medical
care; the Buins Law was adopted at a time when inmate_medical care was under. the
over_sight oif tiie court of common pleas, and a prisoner’s Eighth Amendment right to

medical care had not yet been recognized.



Second, the “practical difficulties” in the law’s application to medical service
contracts authorized by R.C. 341;20 “are apparent.” The pricing for such contracfs must
necessarily take into account the numbe.r of prisoners in the county jail during the
contract year, thé nur_nber' Qf thosé prisoners '\.Nho will experience an illness or condition
requiriﬂg medical care, the cost of the medical care provided for those conditibns on-site,
and the cost of any 'off-site. treaiment by a third-party provider. These numbers cannot be
detefminéd with precision in a'dfance. To account for these budgetary unc'e.rtainties,
commercial contracts for inmate medical services routinely inélude flexible mechanisms
(such as a per diem charge) that adjust pricing based on the number of jail inma_tes. Such
- contracts also include a “pass-through” me(;hanism wh_ereby costs for certain infrequent
and expensive off-sité care will be reimbursed (in whole or in partj by the responsible
-.governmental entity.

'_Summit County’s -c'ondulct reflected this reélity. Its prior inmate medical service
~ contract with another vendor contained a “pass-through” mechanism similar to the one at
issue in this case, which Sumﬁlit County complied with by making $94,000 worth of
.reimbursement_ payments 6ver the last five months of the contract. Accordingly, the
“pass-through” provision in Naph_Caré’s contract with Summit County — specifying that
NaphCare would be entitled to reimbursement for payments to off-site medical service
providers in excess of $150,000 during the contract year — was not novel. And Summit
County’s Jawyers reviewed and approved the. NaphCare contract prior to its execution.

Indeed, it was not more than one year after this case was filed that Summit County



adopted‘ the litigation position that its contract with.NaphCare was void due to the
7 Couhty.’s failure to comply with the Burns Law.

By ossifving Summit County’s litigation position into a rule of law, the Ninth
- District’s de.ci.sion will a‘éolish the “pass':—through” and “per diem” pricing mechanisms
routinely employed in'inmate medical service contracts by-in.npo'sing the unworkable
bu_dgetary coﬁstraint that thé price for these ﬂuétuating charges must by fixed in advance.
Accordingly,_ the upshot of the Nihth District’s decision is a fixed-fee contract with no
caps for éxceséive expenditﬁres —- an arrangement fhat is essentially an insurance
contract, with the premium set by the vendor and paid by the government. Such an
ﬁnsurénce arrangément is not what R.C. 341.20 purports to authorize, and not what -
Summit County had entered into even before its contract with NaphCare. Morebvér, a
fixed-fec arrangement would increase the. éosts of 'every Ohio county that chooses to
-enter into such a contract.

Facing wide fluctuations in the éost of medicél care, a vendor 'that'wishes to
~ continue to do business in Ohio must either: 1) build in enough profii to mitigate the risk
of a volatile increase in heal.th care COStS duﬁng the contract year; or 2) bid with less
regard for that risk while maintaining a fall-back position of terminating the contract if it
becomes ﬁnteﬁable. Both of these options increase costs for the county — either directly
(through the insurance-like premium required to offset the risk of increased costs) or
indirectly (through the transactidn costs experienced by the county in bridging the gap

between a terminated contract and a new deal). And such an increase in costs is plainly



inconsistent with the purposes of Ohio’s 1996 Jail Péy-for-Stay Bill, which was
structured to permit counties to explore wayS in Which govermﬁental liability for medical -
cbsts could be reduced. See, e.g., Sub. H.B. No. 480 §3(C).

Bécause .the pr.ospective. certainty required by the Burns Law conflicts with the :
broad contracting aufhority supplied by R.C. 341.20, and becausé’ R.C. 341.20
“particularly and spec'iﬁcal_ly” applies o cdunty contracts with commercial providers of
inmate medical services, this Court should accept jurisdiction ‘and hold thét the
contracting duthority supplied by R.C. 341.20 “must prevail” over the.Burns Law and is_r
“determinative.” Ohio Water Seﬁice Co. v. Ci.ty of Washington (1936), 131 Ohio St.
450, 465. | |

'Alltemat-ive_ly, restitution 'is. necessary 1o prevent unjust enrichment Where a
commercizﬂ p’rov_ider has paid for prisoner medical services on the c_ounty*s behalf undef
a “void” contract.. The pre-existing legal obligation of the county to provide prison
medicél services and pay for those serviges distinguishes this case from prior' actions in
which this Court has denied a quantum meruit recovery and warrants this Court’s review.

The authorities relied on by the Ninth District (App. Op. at1121-22, Appx. 8)
deny unjust enrichment in the factual context of discretionary public projects. Here, the
claims arise out of a contract executed to facilitate the discharge of a pre-existing
obligation imposed by law. Instead of protecting taxpayers by preventihg “gvasion” of -
protective statutes, the refusal to recognize .a claim in such circumstances - grants

taxpayers a windfall by excusing the government from making payments it is otherwise
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requlred to make. There is no principled basis for refusing to recognize an unjust
enrichment claim when it is the municipal taxpayers themselves who have been unjustly

- enriched.

II. STATEMENT OF THE CASE AND FACTS

Before contracting with NaphCare, Summit County contracted with Prison Health
~ Services to suloply medieal services at its jail. Summit County’s contract with Prison
Health Services contained an “aggregate cap” of $75,000 for certain “pass through” off-
site medical services (such as emergency room and hospital visits) performed by outside
vendors — meaning tliat Prison Health Services would cover the first $75,000 of those
costs during the contract yeat, but would be entitled to reimbursement for all amounts
paid in excess of $75,000 duri'ng the contract yeat (tiie “overa-ge”). In the ﬁve-moﬁth
time perlod leading up to the bidding for the 2004- 2005 medical services contract,
‘Summit County paid an overage of at least $94,000 to Prlson Health Serv1ces

Following a competitive bidding process, Summit County awarded the contract for
medical services to NaphCare for the October 1, 2004 to S_eptember 30, 2005 contract
yeétr. Summit County’s ettorney negotiated the resultiog contract with NaphCare, which
included iwo consecutive one-year renewal options. Pursuant to the contract, NaphCare
was obhgated to prov1de on-site staffing and certain medical services, medical supphes
and administrative services at the Summit County ]ail. NaphCare performed these
obhgatlons In exchange, Summit County agreed to pay: 1) “base compensation”; 2) a

per diem charge if the average daily inmate population exceeded 660 inmates; and 3) any



overages arising out of payments by NaphCare for “Aggregate Cap Services” in excess of
$150,000 during the conrract year. These Aggregate Cap Serviceé_ included, among_other -
thrngs in-patient hospitalization, x-rays, ambulance servrces emergency room servrces
and clinical laboratory services. The contract specified such services wrll only be
, _provided as a result of emergency circumstances or when deemed medically necessary by
NaphCare’s medical personnel.”

During the 2004-2005 contra.ét year, NaphCare paid numerous providers for
Aggregate 'Cap Services that exceeded the $150,_000, but Snm_rnitCounty breached the
agreement by repeatediy refusing to reimburse NaphCare for these overages. At the same
time Summit Ceunty was refusing to pay the overages,. its attorneys elected to renerN th_e
medical service contract with NaphCare for the 20Q5-2006 year. While Surnmit County
origina_lly pl-_anned to .rebid the contract for the 2005-2006 year, it ultimately threw out all
the bids based on its conclusion that those bids were too high. The one-page renewal was
drafted by Summrt County’s attorney and cffective from September 30, 2005 te
Septembe_r 30, 2006, With one exception not relevant here, the renewal did not modify
any of the terms and conditions of the 2004-2005 contract. When Summrt County
continued to refuse to pay overages during the 2005-2006 contract year, NaphCare
terminated the renevrral effective August 2006. In the aggregate, NaphCare expended
over $600,000 on overages for which it received no reimbursement. Thrs lawsuit

followed.



The purported Burns Law violation that formed the crux of the rulings below did
not materialize urrtil very late in these proceedings. NaphCare filed suit against Summit
County in September 20.06 for its failure to comply with the reimbursement provisions of
the contract and renewal assertmg claims for (among other things) breach of contact and
unjust enrlchment During discovery, witness- after w1trress for Summlt County asserted- |
that the reason it failed to pay the overages was a purported lack. of “proper
decumentation” supperting_the orrerage invoices. It vr/_as not until a year and a half later,
during the initial rourrd of summary judgment briefing, that Summit County zrdopted the
li‘rigation position that-.i.t V_iolated R.C. 5705.41(D)(1).

The trial court granted Summit Coﬁ_nty’é motion for summary judgment with
| respect to NaphCare’s claims for breach of contract and unjust enrichment and t_he court

of appeals affirmed.

III. ARGUMENT

Proposition of Law No. 1

Inmate medical service contrects executed pursuant to
R.C. 341 20 are not subject to R.C. 5705. 41

The Ninth District erred in holding that there is no conﬂ1ct between R.C. 341.20
and R.C. 5707.41(D)(1) because the former statute did not “specify the ste_ps necessary to
ensure the validity of that contract.” App Op., 116, Appx. 7. The law does not require
that the conflict appear on the face of the statute; “an express prohlbltlon in one provision

| of an act that another provision allows 1s not necessary for a conflict to exist.” Stafte v

Conyers (1999), 87 Obio St3d 246, 249. More importantly, this Court’s Burns Law

9



precedénts.teach that it is impdrtant to explore whether the certification requirement
renders other Code provisions unworkable in application when determining wﬁether a
conflict exists. E.g., Ohio Water Services v. City of Washington (1936), 131 Ohio St.
459, 465 (examiniﬁg the workability Of. the certificate of available funds requirement in
the context of public utility contracts, concluding that such a c_ertiﬁcate is. “absolutely
irreconcilable vﬁth the various statutes regulating and controlling public utilities,” and
holding that those statutes “particularly and specifically apply” and “prevail and becdme
determinative of the quesﬁon”). | |

Here, a conflict exists becﬁuse the application of the Burns Law to inmate medical
service contracts governed by R.C. 341.20 will, for the Teasons expléined more fully
above, confine the scope of that provision to an unworkable insurance arrangement.
Since R.C. 341.20 is the statute that is specific to the issue of county contracts for inmate
medical services, it “prevails as‘an excepti(.)n. to [R.C. 5705.41(D)(1)], unless the general |
provision is the later adoption and the manifest intent is that the general proviéiou
prevail.” R.C. 1.51. Neither of those condiﬁons applies here. As explained above, the
Burns Law Was'addpted first: the amendment to R.C. 341.20 permitting inmate medical
.services contracts did not occur untit 1996, and the certificate of a‘Vailable funds
provision is over 100 years old. See Irish, supra at 332 (explaining that “varying forms”
of- the ceﬁiﬁcaté of. avéiléble funds requirement had, as of 1934, “been on the statute
books of Ohio for a period of more than half a century”). The specific grant of

contracting authority contained in R.C. 341.20 prevails and controls for this reason alone.

10



Regardless of the order of adoption, however, R.C. 341.20 would sill apply
because therc is no “manifest mtent” that the certificate of avallable funds provision
apply to inmate medical service contracts. For both of these reasons, the specific grant of
contracting authority contained in R.C. 341.20 prevaifs over the certificate of -available
funds provision in the Burns Law, now codifigcl at R.C. 5705.41(D)(1), and goverhs
Summit County’s contract énd renewal with NaphCare.

Proposition of Law No. 2:

'A vendor that pays third-party medical providers for
necessary medical care afforded to county jail inmates
may assert an unjust enrichment claim to seek
reimbursement for those payments from the county. -
(Lathrop Co. v. City of Toledo (1966), 5 Ohio St.2d 165,

clarified.)

This Court has explai.ned that when the policieé.fdr refusing to recognize an unjust.
enrichment claim agaiﬁst a governmental entity do not apply, “neither should the rule
denying a quantum meruit recovery.” Lathrop Co. v. City .of_T oledo (1966), 6 Ohio St.2d
165, 176. Two policies support the general rule against permitting claims for .unjust
enrichment againét a governmental entity: .1) to enforce the restrictive requirements on‘
go_verﬁmental contracts by precluding their circumventiop, id. at 176; and Zj “to protect
the taxpayer from the fiscal irresponsibility of governmental officials,” Bd. of Cty.
Comms. of Jefferson Cty. v. Bd. of Cty. Commrs. of Island Creek Twp. (1981), 3 Ohio -

App.3d 336, 338. Neither applies here.
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First, denying NaphCare .a_ right to recover for- unjust enrichment will not
“enforce” R.C. 5705.41(D)(1) — the object of Wthh as explamed above, is to prevent
the creation of a valid obhgauon against the county beyond the funds at its disposal. The |
contract and renewal did not create an obhgauon against Summit County; they merely
facilitated the discharge of the coﬁnty’s enduring obiigation to pay for inmate medical
services, which arisés under RC 341.01 and the Eighth Améndm‘ent to the United States
Consﬁtution. See 2008 Ohio Atty. Gen. Ops. No. 2008-031, 2008 WL 4190012; 1985
Ohio Atty. Gen. Ops. No. 85-054, 1985 WL 204517. Accordingly, pre\%enting NaphCare
from asserting ﬁn unjust enrichment claim will _not:. “preclude the cifcumvention” of the
Burns Law. | |

Second, denying NaphCare a right to recover for unjust enrichment does not
protect the taxpayer from fiscal irresponsibility. Surﬁmit County would have been
required to pay mediéal sé.r'vice providers directly for care received 'by its jail inmates

.under applicable statutory and constitutional law in the absence of the contract and
renewal Accordmgly, County taxpayers will receive an un]usuﬁed w1ndfall 1f ‘Summit
- County is not required to pay restitution for NaphCare’s efforts on behalf of the County

to satisfy the County’s pre-existing statutory and constitutional obligations.
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IV. CONCLUSION

For all of the above reasons, NaphCare respectfully requests that this Court accept
jurisdiction so that the important issues of first impression identified above may be
reviewed on the merits.

Respectfully submitted,

(leone C. %&/%m

Irene C. Keyse-WalkerL(0013143)
 (COUNSEL OF RECORD)
Mark F. McCarthy (0013139)
* Robert J. Hanna (0037230)
Benjamin C. Sassé (0072856)
TUCKER ELLIS & WEST LLP
925 Fuclid Avenue, Suite 1150
Cleveland, Ohio 44115-1414
Tel: (216) 592-5000
Fax: (216) 592-5009
E-mail: ikeyse-walker(@tuckerellis.com
mark.meccarthy@tuckerellis.com
robert.hanna(@tuckerellis.com
‘ benjamin.sasse(@tuckerellis.com

Attorneys for Appellant NaphCare, Inc.
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{q1} Plaintiff.—Appellant NaphCare, Inc. appeals the judgment of the Summit County
otion for summary judgment and granted summary

-Appellees Summit County, County Council of Summit County,

Russell Pry, Jéhn Donoftio, Summit_
and Agencies of Summit County
»), For the reasons set forth below, we affirm.
BACK.GROUND
{42} NaphCare is an _Alabama—based provider of managed care services 10 correctional
a bidding process,

NaphCare entered into a contract with
through the County Executive, and the Sheriff of

Summit County, to provide
hea_lth care services to inmates at the 8

that the

ummit County Jail in 2004. The 2004 contract provided
County would pay NaphCare a base compensation of $1,563,11

0.40, assuming an inmate
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2

population not to exceed 660. Per diem rates were provided for in the contract if the inmate
population exceeded that number. The base compensation Was to be paid in equal monthly

installments. The coniract also contained provisions for what is Jabeled as “Aggregate Cap

- Services[.]” Aggregate cap services included inpatient hospitalization, x-rays; ‘ambularce

services, outpatient procedures, emergency room services, eye Jaboratory services, - off-site
physician services, on-site specialty clinics, clinical laboratory services, and pharmaceuticals.

These services were only to be provided “as a result of emergency circumstances or when

o de;cmed medically necessary by NaphCare’s medical personnel.” The contract provided that

NaﬁhCare wouid be liable for $150,000 of costs associated with aggregate cap services. Under

thé. contract, the County would be responsible for reimbursing NaphCare for any arr_lount.

, éii(‘i:eeding'$150,000. The County agreed to pay NaphCare monthly for amounts exceeding the

$150,000 after receiving a “detailed invoice” from NaphCare. Attached to, and part of the .

contract, was “Exhibit A” which included NaphCare’s proposal and revised proposal. Also

attached to the contract was a purchase order from Summit County for $390,777.60, the

equivalent of the cost of three months due under the contract for the base compensation. The

purchase order dated September 16, 2004, included at the bottom, a certification signed by the
Surrﬁnit County Fiscal Officer certifying that the money to meet _fhe obligation in the order had
been lawfully appropriated. There is no dispute that the County paid the base compensation due
undef the 2004 contract.

{93} In November 2005, the County renewed the contract for an additional year, as
provided under the original contract. The term was to begin on September 30, 2005 and end on
September 30, 2006. The base compensation due for the second year was $1,641,266. The other

terms of the contract, including the aggregate cap services provisions, largely remained



COPY

unchanged Attached to the renewal, was a similar purchase order with a similar certification,

'[hlS time for $410,316.51, or the equivalent of three payments due pursuant to the base

compensatlon rates. There is no dispute that the County paid the base compensa‘non due under
the 2005’ contract. _

- {44} NaphCare termmatcd the cnnnact on August 8, 2006 due to the County's allegnd
failure to pay for the costs of aggregate cap Services exceeding $150, 000.! NaphCare filed the
instant sui_t on September 12, 2006 alleging claims for breach o_f contract, conversion, unjust '
enrichment, and fraud. NaphCare sought over $700,000 in damages. The County filed :an
answer denymg the majority of the allegations. The County subsé_quently ﬁled multiple
amended answers. Initial motions for summary judgment were held in abeyance.

{45} On May 11, 2009, NaphCaJ:e renewed its motion for summary judgment and the

County filed a new motion for summary Judgment Both parties responded to the other’s

rnspective motion. The County contended in its motion that the contract was vo1d as NaphCare
was seeking to recover an amount not ceftiﬁed by the County as _required by R.C. 5705.41(D)(1).
The County attached mnlnple purchase orders for various amounts, each containing certifications
by the fiscal officer, and an affidavit attesting to the accuracy of the purchase orders. On May
14, 2009, NaphCare filed an amended complaint and thereafter the County filed an answér in
reSponse. NaphCare then fileda “Paﬁal Distissal Entry of Two Claims[.]” |

{1[6} The trial court granted summary judgment to the County concluding that the

contract was void and that NaphCare could not recover o its claim for unjust enrichment and

! NaphCare asserts that. because the 2003 rcnewal contract was terminated two months
prior to the stated term, the County is responsible for the costs of aggregate cap services
exceeding $125,000 during the 2005 term.
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denied NaﬁhCare’s motion for summary judgment, NaphCare appea_tled- Th1s Coqrt quesﬁoned _'
the finality of the order due the lack of Civ.R. 54(B) language and NaphCare’:s ineffective
attem_p_t to dismiss only two of its claims. The trial court issued an entry_ granting the County '
surnmary judgment on all of NaphCare’s claims and included Civ.R. 54(B) language. This Court
granted NaphCare’s.motion to amend thé notice of appeal.

{‘ﬂ‘?} NaphCare has raised a single assignment of error for our review, in which it

asserts that the trial court erred in awarding summary judgment to the County and in denying

NaphCare’s summarf judgment motion.
 SUMMARY JUDGMENT
{1{8} We review an award of summary judgment de novo. Grafton v. Ohio Edison Co.
(1996), 77 Ohio St.3d 102, 105. “Pyrsuant to Civ.R. 56{C), summary judgment is appropriately
rendered when ‘(1) fn]o genuine issue as to any material fact remains to be litigated; (2) the
moving party is entitled to judgrn_eﬁt as a matter of law; and (3) it appears.from the evidence that
reasonable minds can come to but one conclusion, and viewing such evidence most strongly in

favor of the party against whom the motion for summary judgment is made, that conclusion is

adverse to that party.” Turner v. Turner (1993), 67 Ohio St.3d 337, 339-340, quoting Temple v.

Wean United, Inc. (1977), 50 Ohio St.2d 317, 327.

{99} On a motion for summary judgfnent-, the moving party haﬁ the burden of |
demonstrating that no geﬁuine issues of material fact exist. Dresher v. Burt (1996), 75 Ohio
St.3d 280, 292. The burden then shifts to the nonmoving party to provide evidence showing that

a genuine issue of material fact does exist. Id. at 293.
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R.C. 5705.41
(10} RC. 5705.41(D)(1):;provides that:

“No subdivision -or taxing unit shall * * * [e]xcept as otherwise provided in
division (D)(2) of this section and section 5705.44 of the Revised Code, make any
contract or give any order involving the expenditure of money unless-there 1s
attached thereto a certificate of the fiscal officer of the subdivision that the
amount required to meet the obligation or, in the case of a continuing contract 10
be performed in whole or in part in an ensuing fiscal year, the amount required to
meet the obligation in the fiscal year in which the contract is made, has been
Jawfully appropriated for such purpose and is in the treasury or il Process of
collection to the credit of an appropriate fund free from .any -previous
encumbrances. This certificate need be signed only by the subdivision's fiscal
officer. Every such contract made without such a certificate shall be void, and no
warrant shall be issued in payment of any amount due thereon. If no certificate is
furpished as required, upon receipt by the taxing authority of the subdivision or
taxing unit of a certificate of the fiscal officer stating that there was at the time of
the making of such contract or order and at the time of the execution of suich
-certificate a sufficient sum appropriated for the purpose of such contract and in
the treasury or in process of collection to the credit of an appropriate fund free
from any previous encumbrances, such taxing authority may authorize the
drawing of a warrant in payment-of amounts due upon such contract, but-such
resolution or ordinance shall be passed within thirty days after the taxing autbority
receives such certificate; provided that, if the amount involved is less than one
hundred dollars in the case of counties or three thousand dollars in the case of all
other subdivisions or taxing units, the fiscal officer may authorize it to be paid
without such affirmation of the taxing authority of the subdivision or taxing unit,
if such expenditure is otherwise valid.” :

{11} In discussing a substantially similar prior version of the statute, the Supreme
Court stated that:

“The purpose in requiring such certificate to be made and in prohibiting public
officials entering into any such contracts unless such certificate is first made is
clearly to prevent fraud and the reckless expenditure of public funds, but
particularly to preclude the creation of any valid obligation against the county
above or beyond the fund previously provided and at hand for such purpose. Such
provisions have frequently been held mandatory, and compliance therewith an
absolutely essential prerequisite. In the absénce of such compliance 1o valid
contract can be entered into.” State v. Kuhner (1923), 107 Ohio St. 406, 413-414.

Thus, where a certificate is required, failure to include one is fatal to the validity of the confract.

Id.; R.C. 5705.41(D)D)-
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{412} NaphCare essentially makes two arguments as to , why & certificate was not
required and thtis? how the trial court erred in concluding the contract with the County isl void
pu:réuant to R.C. 5705.41. First, NaphCare asserts that a conflict exists between R.C. 341.20 and
R.C. 5705‘4.1 and that there ié 1o evidence that the .Gleneral As_sembly intended R.C. 570541 10
apply to the type of contract at issue. Second, NaphCare asserts that the certification required
pursuant to R.C. 5705.41 does not apply “where compliance would be impractical.”

{913} We begin by noting that the parties do not dispute that a certificate of available

funds provided for in R.C. 5705.41.(D) was not issued with, and attached to, the contract to cover

the aggregate cap services.

{914} NaphCare asserts that R.C. 34120 is a specific statute and R.C. 5705.41 is a
general statute and because the two conflict, pursuant fo RC. 1.51, R.C. 341.20 should control.
We disagree as “the Revised Code specifically imposes such a rule of construction only when the
conflict between the provisions of the statutes is irreconcilable.”  Stout v. Bd. of T rusteés of
Liverpool Twp, (Mar. 22, 2000), 9th Dist. No. CA 2907-M, at *3. Thus, the existence of an
actual conflict between two statutes is a prerequisite to the application of the statute. See R.C.
1.51. R.C. 1.51 provides that:

“If a general provision conflicts with a special or local provision, they shall be

_construed, if possible, so that effect is given to both. If the conflict between the
provisions is irreconcilable, the speciat or local provision prevails as an exception

to the general prowsmn, unless the general provision is the later adoption and the

mamfest intent is that the general provision prevail.” '

Here, even assuming that R.C. 341.20 is a spemﬁc statute and R.C. 5705.41(D) is a general
statute we conclude there is no conflict between them.

{15} R.C. 341.20 provides in pertinent part that “[t]he board of county commissioners,

with the consent of the sheriff, may contract with commercial providers for the provision to
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priséners and other persons of food services, medical services, and other programs and services
necessary for the care and welfare of prisoners and other 'persons placed in the sheriff's charge.”

{16} Thus, R.C. 341,20 allows the board of coumy comm1551oners w1th permission of
the sheriff, to contract with companies hke NaphCare for the provision of medical serv1ces in
jails and prisons. Tt does not specify the steps necessary to €nsure the validity of that contract.
R._C. 5705.41(D)(1) on the other hand provides that any contract made by a subdivision or taxing
unit “involving the expenditure of money” must have attached {o it a certificate by the fiscal '
officer that the appropriate amount has been appropnated and that the failure to do so renders the
contract void. We see no conflict between the two statutes. |

{1[17} With respect to NaphCarc s argument that the General Assembly did not intend
RC 5705.41(D)(1) to apply to contracts provided for under R.C. 341.20, we conclude there is

no merit to this argument. R.C. 5705 41(D)(1). apphes by its own terms “[e]xcept as otherwise
providcd in division (D)(2) of [the] section and section 5705.44 of the Revised Code” fo ‘any
contract” made by a subdivision ot taxing unit.

{418} NaphCare also argues on api)eal that, .in this case, issuing a certificate to cover the
aggregate cap services would be impractical and thus it was not required. However, NaphCare
-fa11ed to make this argument in the trial court. This Court has stated that “{i]t is axiomatic that &
Jitigant who fails to raise an argument in the trial court forfeits his right to taise that issue on
appeall.]” Renacci v. Evans, 9th Dist. No. 09CA0004-M, 2009-Ohio-5154, at 1124, quoting
.Srefano & Assoc., Inc. v. Global Lending Group, Inc., 9th Dist. No. 23799, 2008-Ohio-177, at
1]1.8." NaphCare has forfeited all but plain error. Renacci at §24. However, Naphcare has not
argued plain error in its brief. Moreover, “[iln civil cases, the application of the plain error

doctrine is reserved for the rarest of circumstances.” 1d. Therefore, this Court will not address
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NaphCare’s argument that including a pertiﬁcate to cover the aggregate cap services would be
impractical.

{{{19} Addiﬁonally, Naphcare argues that the trial court erred in denying NaphCare’s
motion for summary judgment with respect to its breach of contract claim. Hdweyer, in the

instant appeal Naphcare has failed to assert an argument warranting the conclusion that the

cemﬁcate pursuant to R.C. 5705 41 was not required, and ‘thus we cannot say the trlal court

erred in finding the contract was void. It is clear that NaphCare cannot recover for breach of
contract if the contract is void. Seé Buchanan Bridge Co. v. Campbell (1899), 60 Ohio St._ 406,
420 (stating that “contracts made in violation or diérega;d of such statutes are void,-not merely
vo'idable,-and that courts will not lend their aid to enforce such a_cdﬁtract”);
UNJUST ENRICHMENT |
{920} NaphCare also argues that the _trial.c'ourt erred in concluding that NaphCare couid
not maintain a claim for unjust enrichment against the County. We disagree.
{921} As discussed above, certification pursuant to R.C. 5705..4.1 serves two. purposes.

(.1) “to. prevent fraud and the reckless expenditure of public funds[;}” and (2) “to preclude the

~ creation of any valid obligation against the cbunty above or beyond the fund previously provided

and at hand for such purpose.” Kuhner, 107 Ohio St. at 413. Allowing NaphCare to recover
funds that were not certified would at the very least circumvent the latter purpose.

{922} | The Supreme Court has noted that “[a] thread running throughout the rhany cases

the [Clourt has reviewed is that the contractor must ascertain whether the contract complies with

the Constitution, statutes, charters, and ordinances so far. as they are applicable. If he does not,
he performs at his peril.” (Emphasis added.) The Lathrop Co. v. City of Toledo (1966), 5 Ohio J

St.2d 165, 173.
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“ An occasional hardship may accrue to one who negligently fails to ascertain the
authority vested in public agencies with whom he deals. In such instances, the

loss should be ascribed to its true cause, the want of vigilance on the part of the
sufferer, and statutes designed to protect the public should not be annulled for his
benefit. * * * .7 Vannucci v. Sheffield Village (Jan. 10, 1990), Oth Dist. Nos.
89CA004504, 89CA004508, at *3, quoting McCloud & Geigle v. City of
Columbus (1896), 54 Ohio St. 439, 453. ; ' '

Thus, the Supreme Court of Ohio has held that “[clourts will leave the parties to such unlawful
t_ransaction where they have placed themselves, and will refuse to grant relief to either party.”
Buchanan Bridge Co, _60.0hio St.. at syllabus. |

{23} “Itis a long-standing principle of Ohio law that all governmental 1iabi1i1y ex
contr@ch_;p_gst_ '_‘pe exﬁress and must be entered into in the prescribed manner, and thét a

fmunicipality or county is Jiable Deither on an implied contract nor upon & quantum meruit by
e 2 . )

reason of benefitsireceived.” (Emphasis in original; internal quotations and _citﬁtion omitted.)

Kraft Consti®( 4 Cityahoga-Cty. Bd. of Commrs. (1998), 128 Ohio App.3d 33, 44; see, also

Y v
DS ST UL N

20 OmQawgggdence 3d (2001) 246, Counties, Townships, and Municipal Corporations,

L TR R T AT T s R

Section 259.
{924} Thus, we can only conclude that. the trial did not err In granting summary
judgment to the County with respect to NaphCare’s claim for unjust enrichment. |
' CONCLUSION
{925} In light of the foregoing,_we.overrule NaphCare’s assignment of error and affirm

the judgment of the Summit County Court of Common Pleas.

Judgment affirmed.

There were reasonable grounds for this appeal.
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~ We order that a special mandate issue out of this Court, directing the Court of Common
Pleas, County of Summit, State of Ohio, to carry'this judgment into execution. A certified copy
of this journal entry shall constitute the rnandate, pursuant 0 AppR 27.

- Immediately upon the filing hereof, this document shall constitute the journal entry of

- judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review shall begin to run. App.R. 22(E). The Clerk of the Court of Appeals 1s

instructed to mail a notice of entry of this judgmerit to the parties and to make a notation of the

" mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellant.
EVE VRELFANCE=:
FOR THE COURT
CARR, J. sy D DR CERDESE SIS
CONCUR N, 7 s
APPEARANCES:

MARK F. MCCARTY, ROBERT J. HANNA, and BENJAMIN C. SASSE, Attorneys at Law,
for Appellant.

SHERRI BEVAN WALSH, Prosecuting Attorney, and CORINA STAEHLE GAFFNEY,
Assistant Prosecuting Attorney, for Appellees.
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me THE COURT OF COMMON PLEAS

SUMMIT COUNTY, OHIO

NAPHCARE, INC., ) CASENO. CV-2006-09-5693
) .
Plaintiff, - ) JUDGE McCARTY
: )
v )
) [PROPOSED] SUPPLEMENTAL
COUNTY COUNCIL OF SUMMIT ) ORDER AND JOURNAL ENTRY
COUNTY OHIO, ¢t al,, )
Defendants. 3

On August 18, 2009, Magistrate Walsh issued an Order in the above action concluding
that Plaintiff, NaphCéLre, fnc.’s attempted May 27, 2009 voluntary dismissal without prejudice of

its claims for fraud and conversion was ineffective. The August 18, 2009 Order expressly

permits Plaintiff to return to this Court “to obtain’ a “final, appealable order.”

Defendanis’ May 11, 2009 motion for summary judgment_ sought summary judgment on

- all four c_:laimsasserted by Plaintiff in this action. This Court’s July 15, 2009 Order granted

Defendants’ motion for summary judgment on Plaintiff’s claims for breach of contract and
unjust enrichment. - Plaintiff has not opposed Defendants’ request for summary judgment on
Plaintiff's claims for fraud and conversion. Accordingly, summary ju'dgment is granted in favor

of Defendants on Plaintiff’s claims for fraud and conversion as unopposed.

11
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- Having granted Defendants’ motion

claims, judgment 18

for summary judgment as to each of Plaintiff’s

hercby entcred'in favdr of Defendants and against Plaintiff. This is a final

order. Thereis no just cause for delay.

 IT IS SO ORDERED.

- {11782.000001.1062370:1

P \,,..,“K:?»;Q? S - )\_;_I_
Judge ison MECarty ‘QNES \} :

L

/£
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IN THE COURT OF COMMON PLEAS

COUNTY OF SUMMIT
NAPHCARE ) CASE NO. CV 2006 09 5693
) B
Plaintiff ) JUDGE MCCARTY
) .
-V§- _ )
' _ ) _
COUNTY COUNCIL OF SUMMIT ) ORDER
COUNTY, OHIO, et al. )
_ )
Defendants )

This case comes before the Court upon Mot_ions for Summary Judgment, one filed by
Plaintiff, NaphCare, Inc. (“NaphCare”), and the other by Defendant, County Council of
Summit Ohio, et al. (“County”}. For the reasons stated below, this Court hereby grants
summary judgment in favor of the County.

| Factual Findings
| NaphC:are entered into a coﬁtract with the County to provide rﬁedical services to
inmates at the Summit County Jail. The dispute atose between the parties as to the amount due
under the contract. NaphCare contends that the Couﬁty owes money for services that
NaphCaré rendered from 2004 through 2006.' The County argues that the contract is void, and

NaphCare cannot recover anj/ additional amounts claimed due.

13
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The initial 2004-2005 contract provided for a base compensation of $1,563,110.40, that

the County would pay to NaphCare in equal monthly instailments of $130,259.20. The

contract provided for “Aggregate Cap Services” limiting NaphCare’s liability to a maximum of

$150,000.00 per year, while the County’s liability was unlimited. The parties renewed the
contra.ct for 2005-2006. The base pompensation for this contract wﬁs $1,641,266.00, with .
payments in monthly installments of §136,722.16. NaphCare’s liability for Aggregate Cap
Services waé again limited to $150,000.00. No cap was placed on the County’s potential
iiability. Aggregate Cap Services include such things as inpatient hoépitalizatidn, X-Tays, . |
ambulance services, eye laboratory sewices, off-site physician services, on-site specialty
clinics, clinical laboratory services, and pharmaceuticals. Pursuant to the contract, NaphCare
would submit an invoice to the County reflecting the Aggregate Cap Services it actually
performed, and the County would pay NaphCare.

NaphCare termihated the renewed contract on August 8, 2006. At that point, the County

had paid each of the monthly instaliments. However, NaphCare claims that the County owes

for the Aggregate Cap Services that exceeded NaphCare’s liability limits. NaphCare aséerts

that the expenses for certain services it performed exceeded the aggregate cap by at least

: $717,006.00. The County’s failure to pay these amounts claimed due is the source of this

current dispute.

Law & Analysis

Summary Judgment Standard

- Pursuant to Civ.R. 56(C), summary judgment is proper if:

"(1) No genuine issue as to any material fact remains to be litigated; (2}
the moving party is entitled to judgment as a matter of law; and (3) it
appears from the evidence that reasonable minds can come to but one
conclusion, and viewing such evidence most strongly in favor of the party
against whom the motion for summary judgment is made, that conclusion
is adverse to that party."

2

14
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Temple v. Wean United, Inc. (1977), 50 Ohio St.2d 317,327, 364 N.E.2d 267. The party

moving for summary judgment bears the inifial burden of informing the trial court of the basis

- for the motmn and pointing to parts of the record that show the absence of a genuine issue of

material fact. Dresher v. Burt (1996), 75 Ohio St.3d 280, 292- 93, 1996 Ohio 107,662 N.E2d
264. _Speciﬁcally, the moving party must support the motion by pointing to some evidence in
the record of the .type listed in Civ.R. 56(C). Jd. Once this burdén is satisfied, the non-moving
party beérs the burden of offering speciﬁc facts to_shqw a genﬁine issue for trial. Id. at 293. The
nonmovmg party may not rest upon the mere allegations and dentals in the pleadings but
instead must point to or submit some evidentiary material that demonstrates a genuine dlspute
over a material fact. Henkle v. Henkle (1991), 75 Ohio App.3d 732, 735, 600 N.E.2d 791.
Contract

The County argues that NaphCare cannot recover for breach of contract, because the

contract is void as a matter of law. R.C. 5705.41 requires a subdivision, when entering into &

contract involving the expenditure of money, to obtain a certificate of the fiscal officer stating

that the amount required to meet the obligation has been, or is in the process of being,

appropri_ated. “Bvery such contract made Without such a certificate shall be void, and no
warrart shall be issued in payment of any amount due_ thereon.” Jd. The County did not certify
the amounts claimed due for Aggregate Cap Services, and the funds for such expenditures were
not aplz;rbpriﬁted.' Therefore, the County contends, the contract is void and NaphCare cannot

recover on the amount claimed due.

15
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" The County cites Buchanarn Bridge Co. v. Campbell (1899), 60 Ohio St. 406, 419-20,
which articulates 'th_e policy that contracts entered into by a political subdivision are void, and_

recovery cannot be had, if the contract does not comply with the applicable statutory

provisions. Parties seeking to contract With a governmental entity “are on constructive notice

of the statutory limitations on the power of the entity's agent to contract.” Shampton v. City of
Sp#ingbbro (2003), 98 Ohio St. 3d 457 at 134, quoting Bohalch y. Advery, Mﬁhopi‘ng App. No.
00-CA-265, 2002 Ohio 3202. Although this policy may résult in a_harsh butcome for the party
c.ontracti'r.xg with thé subdivision, the Ohio Supreme Court has held “occasional hardship may
accrue to one who neglige_,nﬂy fails té ascertain the authority vested in putﬂic agencies with
whom he deals. In such instances, the loss should be ascribed to its true éau_se, the want of

vigilance on the part of the sufferer, and statutes designed to protect the public should not be

annulled for his benefit." fd. at 435 quoting Lathrop Co. . Toledo (1966), 5 Ohio St.2d 165,

173.

NaphCare contends that the contract is valid and enforceable. To support its position,
NaphCafe points to the fact that the County is-required to pay for inmate medical services, and
i8 authofized to do so pursuant to R.C. 341.20. R.C. 341.20 states, in pertinent part,

[tJhe board of county commissioners, with the consent of the sheriff, may

contract with commercial providers for the provision to prisoners and other

persons of food services, medical services, and other programs and services

necessary for the care and welfare of prisoners and other persons placed in the

sheriff's charge. :
NaphCare reasons that R.C. 341.20 is a specific statute, which directly addresses contracts for
the provis_ion of inmate medical services and gives the County “broad contractual authority.”
NaphCare argues that the existence of this statute renders the géneral technical contract |

requirements of R.C. 5705.41 inapplicable to the type of inmate medical service contract that is

at issue in this case. ‘NaphCare argues that the general principles of law applicable to payment
4
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for inmate medical services compel the .concl'usion that the certificate of available funds
requirement of R.C. 5705 41 does not apply in contracts for inmate medical services.
Notwithstanding NaphCare’s argument, the Court finds that fhere is no conflict between
R.C. 5705.41 and RC 341.20. R.C. 341.20 merély authorizes the board of county
commissioners, with the consent of the éheriff, to contract for fnedical services for the
prisoner%. The statute does not define this authority, not does it specify the intended scope or

breadth of the authority to contract.  Nothing in the language of R.C. 341.20 indicates a -

- legislative intent to carve out an exception to R.C. 5705.41, and NaphCare has cited no on-

 point authority to that effect.

The Court further finds that the contract at issue in this case is void, as it does not meet
the staﬁtow requirements of R.C. 5705.41. The contract was drafted in 2 manner that would
expose the County 10 unlirﬁited liability to reimbufse NaphCare for all Aggfegate Cap Services
in excess of $150,000.00 per year for two years. The County did not certify or appropriate |
funds for the unspemﬁed amount. Because the contract is void as a matter of law, NaphCare
cannot rec_over the amount clalrwned due, and summary judgment is granted in favor of the
County én NaphCare’s claim for Breach of Contract.

I:ifnjusr Enrichment

NaphCare asserts that even if the contract is void as a matter of law, then it should
recover ﬁpon‘ its claim for unjust énnchment The County contends that NaphCare cannot

prevail on an equltable clalm for unjust enrichment because the doctrine of unjust ennchment

“does not apply to municipal corporauons or a charter county such as the Defendant County.

G.R. Osterland Co. v. Cleveland (2000), 140 Ohio App.3d 574, 577, Perrysburg Twp. V.
Rossford (2002), 149 Ohio App.3d 645,753, see also White v. Summit Cty. Dept. of Human

Services f(2008) 9th Dist., 2009-Chio-176, 10. NaphCare concedes thét the doctrine of unjust

17
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enﬁchment generally does not apply 10 governmental entities, but argues that, as a matter of
pohcy, recovery should be permitted under these circumstances. NaphCare cites such policy
reasons as enforcing restrictions on govcmment contracts by precludmg their circumvention,
Lathop, supra, at 1676, and protecting “the taxpayer from the fiscal irresponsibility of
governmental officials,” Bd. of Cty. Commrs. of Jefferson Cty. v. Bd. of Cty. Commrs. of Island
Creek Tﬁp.- (1981), 3 Ohio App.3d 336, 338.

The Court recognizes that the County is statutorily and constitutionally responsible for
paying for inmate medical services. However, the pol_iéy reasons mentioned above still apply
in this case. The contract at 1ssue is vmd as a matter of law due t§ statutory noncompliance.
To allow NaphCare to recover for unjust enrichment would be to circumvent the statutory
restrictions on contracts. It would also exposé the taxpayer to unlimited liability to reimburse
NaphCafe for any Aggregate Cap Services, despite the fact that no cerﬁﬁcate was issued for the
provision of those services and no funds were appropriated to meet such an uncertain '
obligation. Accordingly, NaphCare cannot recoﬁer quantum meruit fﬁr the amount claimed
due, and surmﬁary jud’gment is granted in favor of the County on NaphCare’s claim for Unjust
Enﬁchﬁent.

Conclusion

Upon review, the Court declines to grant NaphCare’s Motion for Suﬁnnary Judgment.

The County’s Motion for Summary J udgment is well taken, and judgment is hereby granted in

favor of Defendant, dismissing Plaintiff NaphCare’s claims.

IT IS SO ORDERED.
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cc: Corina Stachle Gaffney, Assistant Prosecuting Attorney
Kevin C. Connell, Attorney for NaphCare _
Mark F. McCarthy, Attorney for Plaintiff NaphCare, Inc.

-~ lchb-
06-5693

19



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36

