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L. EXplanation of why this case is a case of public and great general
interest

At issue in this appeal is the proof required to make a prima-facie showing under
newly-enacted Am.Sub.H.B. No. 292, the Asbestos Litigation Reform Act. The Eighth
Appellate District here ignored the clear and unambiguous language of the Act’s prima-
facie-showing statute, R.C, 2307.92 (and related definitional statutes), and refused to
apply the new statute as written. It merely reverted to the pre-H.B. 292 standard to find
that the prima-facie showing proof submitted by James Sinnott-—hospital medical records
and the expert opinions of two non-treating physicians—satisfied thc new statute’s
requirements.

These records and opinions, however, do not satisfy the statute’s requirements. In
enacting H.B. 292 and codifying the requirement for a prima-facie showing, the General
Assembly recognized that “{t|he current asbestos personal injury litigation system is
unfair and inefficient” and imposed “a severe burden on litigants and taxpayers alike.”
Norfoll S. Ry. v. Bogle, 115 Ohio St.3d 455, 2007-Ohio-5248, at 12. To lessen that
burden, it created an ordered and reasoned prioritization process that includes a
requirement to make a prima-facie showing—a necessary “first step toward ensuring that
impaired plaintiffs are compensated.” Am.Sub.H.B. No. 292, Section 3(A)35) (R.C.
2307.91, uncodified law).

Under the new statute, Sinnott had to submit a writing from a “competent medical
authority”—a treating physician who had developed a doctor-patient relationship with

Sinnott—stating that Sinnott’s exposure to asbestos was a “substantial contributing



factor” to his diagnosis of lung cancer. To demonsirate “substantial contributing factor,”
the writing had to state that Sinnott’s exposure was the predominant cause of the lung
cancer and that the lung cancer would not have occurred but for the asbestos exposure.
The medical records and opinions submitted by Sinnott here do not satisfy the
statute’s requirements. Although the hospital medical records are compilations of
writings by Sinnott’s treating physicians and constitute a writing from “competent
medical authority,” the records do not contain the necessary information sufficient to
satisfy the definition of “substantial contributing factor.” Recognizing this deficiency,
the Eighth District improperly considered and relied upon the opinions of Dr. Robert
Altmeyer and Dr. Arthur Frank, both of whom are not competent medical anthority as
defined by the applicable definitional statute, R.C. 2307.91(Z). The appellate court
nonetheless relied on their opinions to “bolster” the medical-record evidence compiled by
Sinnott’s treating physicians to find that this “combined” evidence was sufficient “to
establish a causal link” between Sinnott’s lung cancer and his exposure to asbestos.
Sinnott v. Aqua-Chem, Inc., 8th Dist. No. 88062, 2008-Ohio-3806, at 119, Appx. at 9-10.
But the Act makes no allowance for “combined” evidence when making a prima-
facie showing, nor does a showing of a “causal link” satisfy the definition of “substantial
contributing factor.” Neither the medical records of Sinnott’s treating physicians
standing alone or as “bolstered” by the opinions of Sinnott’s non-treating physicians is
sufficient to make a prima-facie showing under the newly-codified statutes. The non-

treating-physicians simply are not “competent medical authority” under the statute and



neither the medical-record evidence nor the non-treating-physicians’ dpinions, even as
combined, satisfy the definition of “substantial contributing factor.”

The effect of the appellate court’s decision is staggering. At the time the General
Assembly enacted H.B. 292 in 2004, there were more than 39,000 pending asbestos cases
in Cuyahoga County alone, with 200 new asbestos cases being filed every month.
Indeed, Ohio had become a “haven for asbestos claims.” See Section 3(A)(1), (3)(e),
Am.Sub.H.B. No. 292 (R.C. 2307.91, uncodified law). Because the Act provides that the
prima-facie-showing requirements can be applied retroactively (and the Eighth District
recently confirmed that these pending cases are subject to the requirement to make a
prima-facie showing"), everyone of the almost 40,000 cases, as well as the thousands that
have been filed since 2004, must comply with R.C. 2307.92.

But the Eighth District’s decision in this case (allowing a deficient prima-facie
showing to be supplemented by the opinions of physicians who are not competent
medical authority under the statute) effectively renders the prima-facie-showing statute
meaningless and its compliance an unnecessary and useless exercise. Every one of the
several thousand asbestos cases pending in Cuyahoga County can merely pay lip service
to the requirement for a prima-facie showing by submitting medical records of the
exposed person and the expert opinions of the oft-used Drs. Altmeyer and Frank (or some
other non-competent medical authority) just as they had before the General Assembly

enacted H.B. 292, It would be as if the prima-facie-showing requirement never existed.

' In re Special Docket No. 73958, 8th Dist. Nos. 87777 & 87816, 2008-Chio-4444, at 152.
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This is not what the General Assembly intended. To the contrary, it was more
than explicit in criticizing the manner in which asbestos litigation proceeded before the
enactment of H.B. 292 and how the pre-H.B. 292 process contributed to the crisis in
asbestos litigation. See, generally, Section 3, Am.Sub.H.B. No. 292 (R.C. 2307.91,
uncodified law). The minimum medical criteria address that criticism and are the very
foundation of the well-reasoned prioritization process enacted by the legislature.
Allowing the Eighth District’s decision to stand guts the minimum critéria from the Act
by judicial fiat and thwarts the laudatory objectives sought by the General Assembly.

II.  Statement of case and facts
A,  James Sinnott’s smoking and work history

For almost 40 years, James Sinnott smoked one to two packs of cigarettes a day
while working as a millwright at Dayton Malleable where he claimed he was exposed to
asbestos. In August 2003, Sinnott participated in a union-sponsored mass asbestos
screening. Respiratory Testing Services, Inc., an independent testing service, conducted
the screening, which included taking chest x-rays and administering pulmonary function
tests. The aforementioned Dr. Altmeyer interpreted Sinnott’s chest x-ray, suspected an
abnormality, and informed Sinnott of the results. In the report that followed, Dr.
Altmeyer could not rule out a lower-lung mass and advised Sinnott to see his “personal
physician.”

Dr. Altmeyer never saw Sinnott again after the screening test. He did not diagnose
Sinnott with any malignant disease, nor did he ever treat him for the suspecied mass or

any other condition. Indeed, Dr. Altmeyer admitted that he does not develop a doctor-
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patient relationship with screening participants and, like here, instead refers them to their
own family physician for care and treatment.

Sinnott followed Dr. Altmeyer’s recommendation. In September 2003, Sinnott’s
personal physicians—physicians who developed a physician-patient relationship with
Sinnott—diagnosed and treated Sinnott at the Huntington, West Virginia Veterans
Administration Medical Center. As evidenced by the medical records compiled by the
VAMC, it was there, and only there, that Sinnott was diagnosed with and treated for lung
cancer, None of these treating physicians, however, provided any report or other writing
(either contained in the VAMC records or otherwise) that stated that Sinnott’s exposure
to asbestos was a predominant cause of his fung cancer or that the lung cancer would not
have occurred without the exposure.

B. Sinnott sues American Optical and Abex.

In February 2004, before the effective date of H.B. 292, Sinnott and his wife Freda
filed their initial complaint naming several defendants, including Appellants American
Optical Corporation and Pneumo-Abex LLC, as successor in interest to Abex
Corporation. Sinnott voluntarily dismissed American Optical and Abex from this lawsuit
in April 2004, After this date, only claims against defendants not parties to this appeal
remained pending. In January 2005, after the effective date of H.B. 292, Sinnott
amended his complaint to add approximately 30 additional defendants, including
American Optical and Abex among the newly-named defendants. Sinnoit amended his

complaint four more times after that. Relevant to this appeal are the Third and Fifth



Amended Complaints. The Third Amended Complaint, filed in January 2006, averred
the death of Sinnott in August 2005, substituted Freda Sinnott as plaintiff, and added
claims for wrongful death against all defendants. The most recent amended complaint,
the Fifth, was filed in April 2008 and averred the death of Freda Sinnott and substituted
Yvonne Sinnott as successor administrator.

C.  American Optical and Abex move to administratively dismiss;

the frial court denies the motion and finds Sinnott made a
prima-facie showing.

In the interval between the filing of the Second and Third Amended Complaints,
American Optical filed a Motion to Administratively Dismiss, which was premised on
Sinnott’s failure to make a prima-facie showing under newly-enacted H.B. 292. Abex
filed a separate motion joining American Optical’s motion.

Sinnott opposed the Motion. Although he argued that H.B. 292 could not be
retroactively applied to his claim (which he claimed was pending on the effective date of
the Act), he nonetheless submitted the medical records of his treatment at the West
Virginia VAMC as his prima-facie-showing evidence, as well as the screening test report
authored by Dr. Altmeyer. Sinnott thereafter supplemented these writings with an expert
report authored by Dr. Altmeyer and affidavit and expert report authored by another non-
treating physician, the aforementioned Dr. Frank. In reply, American Optical argued (as
relevant here) that neither the VAMC mediéal records nor the reports authored by non-
treating physicians satisfied the Act’s prima-facie requirements. After first determining

that the Act applied to the claims asserted against American Optical and Abex, the trial



court found that the VAMC medical records satisfied “the intent of the new statute” and
thus a prima-facie showing had been made. See 3/21/06 J. Entry, Appx. at 33.

American Optical and Abex appealed this order to the Eighth District as
authorized under R.C. 2505.02(A)(3) and (B)(4). The Eighth District sua sponte
dismissed the appeal as “premature.” See 7/12/06 J. Entry, Appx. at 30. This Court
accepted discretionary review and reversed and remanded to the Eighth District for
determination of the appeal on its merits. See 10/25/07 I. Entry, Appx. at 15; see, also,
Sinnott v. Aqua Chem, Inc., 116 Ohio St.3d 158, 2007-Ohio-5584, at 131, Appx. at 23,

D. The Eighth District—ignoring the plain language of the prima-
facie-showing statute—affirms.

Applying well-established principles of statutory construction, American Optical
and Abex argued that the language of the prima-facie-showing statute was clear and
unambiguous and therefore had to be applied as written. As written and applied to a
smoking, lung cancer case, the statute requires a writing from a competent medical
authority who not only diagnoses the lung cancer, but who states that the exposed
person’s exposure to asbestos was a substantial contributing factor to the development of
that cancer.

Appellants did not dispute that Sinnott’s VAMC physicians were competent
medical authority under the terms of the defining statute, R.C. 2307.91(Z), or that the
VAMC medical records constitute a writing for the written-report requirement of R.C.
2307.93(A). Instead, these appellants argued that the medical records, even if they
satisfied the written-report requirement and were authored by competent medical
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authority, did not contain the information required by statute to constitute a prima-facie
showing; i.e., that the exposure was a “substantial contributing factor” to Sinnott’s
development of lung cancer. Stated differently, the medical records contained no
information that stated that Sinnott’s exposure to asbestos was a predominant cause of his
lung cancer, nor did they state that the cancer would not have occurred without that
exposure.

American Optical and Abex also argued the reports authored by Dr. Altmeyer and
Dr. Frank could not satisly the written-report requirement because neither physician was
a “competent medical authority” as defined by R.C. 2307.91(Z) because neither physician
diagnosed and treated Sinnott for his lung cancer and neither developed a doctor-patient
relationship with Sinnott. And even if they did, neither report satisfied the definition of
“substantial contributing factor’ as defined by R.C. 2307.91(FF).

The appellate court nonetheless affirmed. Ignoring the plain language of the
prima-facie-showing statute, the appellate court found that the VAMC medical records
when combined with the opinions of non-competent medical authorities Drs. Altmeyer
and PFrank constituted “ample evidence” that Sinnott’s exposure was a substantial
contributing factor to Sinnott’s development of lung cancer. Sinnott, 2008-Ohio-3806, at
119, Appx. at 10. Unjustifiably assuming that American Optical and Abex challenged the
status of Sinnott’s VAMC physicians as “competent medical authority” (they did not),
the appellate court found that the “medical records and other evidence” supported

Sinnott’s claim and the trial court’s ruling. 1d. at 122-24, Appx. 12-13.



III.  Argument in support of propositions of law
Proposition of Law 1

When relying on medical records to support the writing
requirement for a prima-facie showing under R.C.
2307.92(C), the medical records must demonsirate that the
exposure to asbestos was a “substantial contributing factor” in
the development of lung cancer [R.C. 2307.92(C)(1)(a)
applied].

A. A clear and unambiguous statute must be applied as written,

Well-established principles of statutory construction mandate that a clear and
unambiguous statute be applied as written. Barth v. Barth, 113 Ohio St.3d 27, 2007-
Ohio-973, at 110, citing Wingate v. Hordge (1979), 60 Ohio St.2d 55, 58. When a
statute’s terms are capable of only one meaning, the statute is not ambiguous. State ex
rel. Toledo Edison Co. v. Clyde (1996), 76 Ohio St.3d 508, 513. A court can neither
interpret nor construe a statute without a threshold finding of ambiguity. R.C. 1.49; see,
also, Fairborn v. DeDomenico (1996), 114 Ohio App.3d 590, 593 (“R.C. 1.49 does not,
however, authorize a judicial inquiry into legislative intent where the statute is
unambiguous.”); accord In re Adoption of Baby Boy Brooks (2000), 136 Ohio App.3d
824, 829 (“[IInquiry into the legislative intent, legislative history, public policy, the
consequences of an interpretation, or any of the other factors identified in R.C. 1.49 is
inappropriate absent an initial finding that the language of the statute is, itself, capable of
more than one meaning.”). In other words, a court may not construe what needs no

construction, nor interpret what needs no interpretation. Fairborn, 114 Chio App.3d at



593, citing State v. Rose (1914}, 89 Ohio St. 383, 389. An unambiguous statute simply
“means what it says.” Hakim v. Kosydar (1977}, 49 Ohio St.2d 161, 164.

B. R.C. 2307.92 is clear and unambiguous and must be applied as
written. '

As a smoker diagnosed with lung cancer, Sinnott had to comply with Section (C)
of R.C. 2307.92, which required Sinnott to make a prima-facie showing by submitting a
“written report and supporting test results” from a competent medical authority stating
that Sinnott’s exposure to asbestos was a “substantial contributing factor” to Sinnott’s
development of lung cancer. R.C. 2307.92(C); see, also, R.C. 2307.93(A).

1. The VAMC medical records can be a “written report.”

Although “written report” is undefined by the statute, both R.C. 1.59(J) and the
“ordinary and common understanding” of “written” and “report” would encompass a
compilation of writings documenting medical care and ireatment that are generally
known as “medical records.” See Pruszynski v. Reeves, 117 Ohio St.3d 92, 2008-Ohio-
510, at 18, quoting Culbreath v. Golding Ents., L.L.C., 114 Ohio 5t.3d 357, 2007-Ohio-
4278 (applying ordinary meaning in absence of statutory definition); R.C. 1.59()) (written
means “any representation of words, letters, symbols, or figures *** »); Black’s Law
Dictionary (7 Ed.Rev. 1999) 1303 (defining report as “a formal oral or written
presentation of facts”). Because Sinnott’s medical records are written and report the care
and treatment he received while a patient at the Huntington VAMC, the written-report

requirement is satisfied.
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But merely submitting a written report or other writing is insufficient under the
statute. The writing must be prepared by a statutorily-defined competent medical
authority and contain information sufficient to constitute a prima-facie showing, which
includes, among other things, “[a] diagnosis by a competent medical authority that the
exposed person has primary lung cancer and that exposure to asbestos is a substantial
contributing factor to that cancer.” R.C. 2307.92((3)(1)(21).2

2. Sinnott’s VAMOC physicians are “competent medical
authority.”

“Competent medical authority” is a defined term under the statute. For prima-
facie-showing purposes, a “competent medical authority” is, among other things, a
“board-certified internist, pulmonary specialist, oncologist, pathologist, or occuf)ational
medicine specialist” who “is actually treating or has treated the exposed persons and has
or had a doctor-patient relationship with the person.” R.C. 2307.91(Z)(1) and (2)
(emphasis added.). Contrary to the Eighth District’s decision, American Optical and
Abex did not challenge the qualifications of Sinnott’s VAMC physicians as competent
medical authority. The VAMC physicians were from the identified practice areas and,
unlike Dr. Altmeyer and Dr. Frank, the VAMC physicians actually treated Sinnott for his

lung cancer and had developed a doctor-patient relationship with Sinnott.

2 The prima-face showing also requires demonstrating that more than ten years have
elapsed from the first exposure until the time of diagnosis (R.C. 2307.92(C)(1)(b)) and
either evidence of “substantial occupational exposure to asbestos” or quantitative
retrospective exposure reconstruction evidence (R.C. 2307.92(C)(1)(c). Neither of these
two requirements is at issue here.
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3, Sinnott’s medical records do not satisfy the “substantial-
contributing-factor” requirement.

“Substantial contributing factor” is also a defined term. To satisfy this
requirement, Sinnott’s competent medical authority had to state that the exposure to
asbestos is the predominant cause of, in this case, the lung cancer and that the lung cancer
would not have occurred without the asbestos exposure. R.C. 2307.91(FF). The medical
records compiled by Sinnett"s competent medical authority simply do not contain this
information. No VAMC physician stated that Sinnott’s exposure to asbestos was the
predominant cause of his lung cancer and that Sinnott would not have developed the
cancer if he had not been exposed.

By ignoring the statutory definition of “substantial contributing factor,” the
appellate court effectively deleted these words from the new statute. A court, however,
cannot delete words that are part of a statute. It must give effect to the words used by the
General Assembly, including words used in definitional sections. Cleveland Elec. Illum.
Co. v. Cleveland (1988), 37 Ohio St.3d 50, paragraph three of the syllabus; see, also, R.C.
1.42; State v. S.R. (1992), 63 OChio St.3d 590, 595, citing Montgomery Cty. Bd. of
Commrs. v. Pub. Uiil. Commrs. (1986), 28 Ohio St.3d 171; 175 (when the legislature
supplies a definition to a word or phrase, the word or phrase acquires that particular
meaning and the definition controls the application of the statute). And R.C, 2307.92, as
well as the definitional section defining “substantial contributing factor,” requires that the

writing submitted by the competent medical authority state that the exposed person’s
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exposure to asbestos was a predominant cause of the lung cancer that would not have
occurred without the exposure. The medical records submitted in this case do not.>

In plain and unequivocal terms the General Assembly stated the proof required to
make a prima-facie showing. The appellate court found no ambiguity and merely had to
apply those terms as written. Instead, it ignored the statute’s clear language and, in doing
so, judicially deleted language that the General Assembly intended to be there.

Proposition of Law I1

The prima-facie showing required under R.C. 2307.92 cannot
be supplemented with opinions expressed by physicians who
are not competent medical authority under R.C. 2307.91(Z).

Just as a court cannot delete words of a statute, neither can it insert words.
Cleveland Elec. Illum., 37 Ohio §t.3d 50, paragraph three of the syllabus. But by relying
on the “expert” reports of Dr. Altmeyer and Dr. Frank—neither of whom are competent
medical authority under R.C. 2307.91(Z)—to establish a “causal link,” the Eighth Distric_t
effectively inserted language into the statute that is not there and was never intended by
the General Assembly to be there. Neither Dr. Altmeyer nor Dr. Frank is competent

medical authority. Neither diagnosed and treated Sinnott’s lung cancer nor did either

* As noted by the appellate court (and Appellants), the medical records contain references
to Sinnott’s occupational history of exposure to asbestos. Sinnott, 2008-Ohio-3806, at
116. Appx. at 8-9 (noting that Sinnott “has significant asbestos exposure in past” and a
history of “smoking and asbestos exposure” that make him a “high risk of lung cancer.”)
But those references merely describe Sinnott’s past occupational exposure and smoking
history.  Although these past-exposure references may satisfy the substantial-
occupational-exposure requirement under R.C. 2307.92(C)(1)(c), a requirement not at
issue here, they do not satisfy the requirement that Sinnott’s exposure to asbestos be a
substantial contributing factor to his development of lung cancer under R.C.
2307.92(C)(1)(a).
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develop a doctor-patient relationship with Sinnott. There is nothing in the prima-facie-
showing statute that permits non-competent medical authority to provide a report stating
that there is a “causal link” between the asbestos exposure and the exposed person’s lung
cancer. Although this evidence may have been sufficient under pre-H.B. 292 practice, it
simply is not part of the prima-facie showing that is required by statute after H.B. 292.

Nor is there anything in the new statute that allows this pre-H.B. 292 evidence to
supplement a deficient prima-facie showing. The statute permits only statutorily-defined
competent medical authority to render the prima-facie-showing report. Supplementing a
deficient report from competent medical authority with an expert report from non-
competent medical authority is not an action authorized by the new statute.*

IV. Conclusion

The medical records compiled by Sinnott’s competent medical authority and
expert reports from non-competent medical authorities are nothing more than the
standard used before the General Assembly enacted H.B. 292. By effectively reverting to
a pre-H.B. 292 standard, R.C. 2307.92’s competent-medical-authority and substantial-
contributing-factor requirements become superfluous and unnecessary. If left
unaddressed by this Court, the Eighth District will have, by judicial fiat, rewritten the

clear and unambiguous terms of the new statute and make it compliance entirely

4 Even if Dr. Altmeyer or Dr. Frank could be considered competent medical authority
(and they are not), neither report satisfies the definition of “substantial contributing
factor” because neither report includes the predominant-cause/would-not-have-occurred
requirements. Their reports merely state that Sinnott’s exposure and his smoking history
“both” contributed to the cancer. Sinnotf, 2008-Ohio-3806, at 117, 18, Appx. at 9-10.
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unnecessary in the thousands of cases presently pending on asbestos dockets throughout
Ohio. Discretionary review is warranted in this case.

Appellants American Optical Corporation and Pneumo-Abex LLC, as successor in
interest to Abex Corporation, therefore respecifully request that this Court accept review

of this case and reverse the judgment of the Eighth Appellate District.
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.1-

ANTHONY O. CALABRESE, JR., P.J.:

Defendants-appellants appeal the decision of the lower court. Having
reviewed the argumenfs of the parties and the pertinent law, we hereby affirm
the lower court.

L.

According to the facts and the case, appellees James (“J aﬁles”) and Freda
Sinnott (collectively “appellees”) filed their initial complaint on February 10,;
2004. The complaint was filed before the enactment of Am.Sub.H.B. No. 292,
150 Ohio Laws, Part III, 3970 ("H.B. No. 292"),' which included new
requirements for the filing of asbestos complaints pursuant to R.C. 2307.92.
Appellees® filed their complaint against several companies, including the
following: American Optical Corporation, Abex Corporation, now known as
Pneumo Abex LLC, and Viacom, Inc., Aqua-Chem Inc., and others, alleging
injury to James Sinnott from workplace exposure to products containin;g

ashestos.

“The General Assembly enacted H.B. No. 292 in 2004. The bill was &
comprehensive new approach to asbestos litigation, and the changes were codified in
amendments to R.C. 2505.02 and the creation of R.C, 2307.91 through 2307.96 and
R.C. 2307.98.

2James Sinnott died on August 25, 2005, and this action was maintained by his
surviving spouse. While this appeal was pending, his spouse also died.
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2.
In April 2004, appellees.dismissed without prejudice American Optical
Corporation and Pneumo Abex. After the effective date of H.B. No. 292, in
January 2005, appellees filed an amended complaint, again naming appellants
American Optical Corporation and Pneumo Abex as defendants.
Because the amended complaint was filed after the effective date of H.B.,
No. 292, American Optical Corporation-filed -a -motion teo -administratively -
dismiss appellees' claim for failure to comply with R.C. 2307.92. Pneumo Abex
later joined that motion, Although appellees opposed the motion to dismiss, they
also provided supplemental medical evidence and records regarding James'
illness. American Optical Corporation continued to argue for administrative
dismissal, claiming that the supplemental evidence did not satisfy the
requirements of R.C. 2307.91, et seq. The trial court held that while the
requirements of H.B. No. 292 applied to the amended complaint, appellees had
fulfilled those requirements, and the case could procéed to trial,
Appellants filed an appeal with this court that was dismissed as
premature pursuant to R.C. 2505.02.° Appellants then filed an appeal with the
Ohio Supreme Court, who reversed and remanded the case on October 25, 2007,

The Ohio Supreme Court determined that orders finding that plaintiffs have

®Sinnott v. Aqua-Chem, Inc. (July 12, 2006), Cuyahoga App. No. 88062,
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-3.
made the prima facie showings required by R.C. 2307.92 ﬁre final and
appealable. This case is now again before this court of appeals.

I1.

Appellants’ assignment of error provideé the following: “The trial court
erred in finding that Plaintiff made a prima-facie showing under R.C. 2307.92.”
I1I.

Appellants argue in their sole assignment of error that the lower court
erred in finding that plaintiff made a prima-facie showing under R.C. 2307.92.

An order finding that a plaintiff in an asbestos action has made the prima
facié showing required by R.C. 2307.92 is a final, appealable order under R.C.
25605.02(B)(4). Sinnottv. Aqua-Chem, Inc., 116 Ohio St.3d 158, 2007-Ohio-5584,
876 N.E.2d 1217,

Prior to the enactment of H.B. No. 292, the prior statute, R.C. 2305. 10, set
forth the prevailing requirements placed upon an asbestoé litigént:‘

“a cause of action for bodily injury caused by exposure to

asbestos *** ariges upon the date on which the Plaintiff-

Appellee is informed by competent medical authority that

the Plaintiff-Appellee has been injured by such exposure, or

‘'upon the date on which, by exercise of reasonable diligence,

the Plaintiff-Appellee should have become aware that he had
been injured by the exposure, whichever date occurs first.””

‘R.C. 2305.10.

WB663 WO622
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H.B. No. 292, the asbestos litigation bill, became effective on September
2, 2004. The General Assembly found it crucial to codify these criteria because
the “vast majority” of asbestos claims “are filed by individuals who allege they
have been exposed to asbestos and who have some physical sign of exposure to
asbestos, but who do not suffer from an asbestos-related impairment.”

The statutory mandate to satisfy certain minimum “prima-facie” criteria
is set forth at R.C. 2307.93(A). This statute provides:

“The plaintiff in any tort action who alleges an asbestos

claim shall file *** a written report and supporting test

results constituting prima-facie evidence of the exposed

person’s physical impairment that meets the minimum

requirements specified in division (B), (C), or (D) of section

2307.92 of the Revised Code, whichever is applicable.”

Divisions (B), (C), and (D) of R.C. 2307.92 describe the minimum
requirements for three different classes of asbestos claims: a claim based on a
nonmalignant condition (Division B); a claim based upon lung cancer of an

exposed person who is a smoker (Division C); and a claim based upon a wrongful

death (Division D).”

Section 3(A)(5), H.B. No. 292 (R.C. 2307.91, uncodified law), Apx. at 9.
6R.C. 2307.93(A), Apx. at 15.

"R.C. 2307.92, Apx. at 11-13.
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5.

The requirements for all three divisions involve a “competent medical
authority” who indicates to the court that the plaintiff has satisfied a minimum
medical threshold sufficient to support that the “person’s exposure to ashestos
~is a substantial contributing factor to the medical condition.”® “Competent
medical authority,” for purposes of the prima-facie showing is, among othér
things, a treating physician who actually has or had a doctor-patient
relationship with the exposed person. See R.C. 2307.91(Z).

In the case at bar, James was diagnosed with a lung mass that was
observed on an x-ray in August 2008 after completing a series of tests. The tests
included pulmonary function tests and x-rays by certified pulmonologist and B-
Reader, Robert Altmeyer, M.D. Dr. Altmeyer discussed the matter with James
and recommended further testing. Subsequent tests and a lung biopsy at the
Veterans Administration Hospital in Huntington, West Virginia confirmed the
malignancy.

Later, a Dr. Ross referred James to a pulmonary specialist, Dr. Ammar
Ghanem; also signing was Dr. Nancy Munn. Throughout the records are
‘notations documenting James’ history. There are comments, such as, “patient

has significant asbestos exposure in past when works in a factory for 35-36

*R.C. 2307.92(B), (C)(1), and (D)(1), Apx. at 11-13.
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~years.” Another report states, “A: Right upper lobe mass vﬁth h/o smoking and
asbestos exposure make the patient high risk of lung cancer.”*

Once these medical tests were complete, Dr. Altmeyer reviewed his records
and the new medical records confirming his original suspicionis. He stated the
following on July 5, 2005;

“Based upon my review of the above records, it is my opinion
that this man’s tobacco smoking and asbestos exposure were
major contribution causes for the development of his lung
cancer, which is documented in these records, *%*
Unfortunately, individuals who have had a significant
exposure to asbestos, with an appropriate latency period
and have had a significant smoking history, have
approximately 80-100 times the risk of developing lung
cancer compared to the population of individuals who have
never smoked tobacco and who have never been exposed to
asbestos. This is the well known and universally accepted
synergistic or multiplier effect that exists between asbestos

exposure and tobacco smoking. Therefore, it is my opinion
that both the man’s tobacco smoking history and his
asbestos exposure/asbestos were both significant
contributing causes for the development of his lung
cancer,”"

In addition to the above, board certified pulmonologist Arthur Frank,

M.D., also reviewed James’ records and stated the following:

°Ex. B, appellees’ brief, pp. 43, 44, and 47.
YEx. B, appellees’ brief, p. 46.

"Ex. C, appellees’ brief,

wao63 m625
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“Based upon my review of the materials sent me, it is my
opinion, held with a reasonable degree of medical certainty,
that Mr. Sinnott developed two asbestos related conditions.
First I believe he developed asbestosis as characterized by
the radiologic changes, given his past history of exposure to
asbestos. Secondly, and more importantly, he developed and
ultimately died of, a cancer of the lung due to his exposure
to asbestos in combination with his cigarette smoking. It
would further be my opinion that the scientific literature
clearly documents that both asbestos and cigarettes,
independently, can lead to the development of lung cancer,
but that it is also well known that the addition of asbestos on
top of cigarette smoking greatly increases the risk of
developing lung cancer, far beyond that of cigarette smoking
alone. In addition it would further be my opinion that each
and every exposure, to any and all products containing
asbestos, of any and all fiber types, would have contributed

- to his developing both of these diseases. This would include
his work at the foundry, as well as his many exposures to
brake and clutch products.”*?

The evidence submitted was sufficient to establish a causal link between
James’ lung cancer and his ashestos exposure. In addition, James provided
ample evidence demonstrating that his occupational asbestos exposure was a
substantial factor in causing his lung cancer. Appellee submitted hospital
records documenting his diagnosis of lung cancer, history of smoking, and

asbestos exposure. Two pulmonologists, Dr. Altmeyer and Dr. Frank, rendered

2Ex. D, appellees’ brief.

10
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opinions consistent with the hospital pulmonolog_ists as tothe causes of James’
lung cancer.

R.C. 2307.91(Z) deﬂﬁes the term "competent medical authority" as
meaning a medical doctor who (1) is providing a diagnosis for purposes of
constituting prima-facie evidence of an exposed person's physical impairment
that meets the requirements specified in R.C. 2307.92, and (2) meets the
requirements listed in R.C. 2307.91(Z)(1)-(4).

R.C. 2307.91(Z) provides the following:

“(Z) ‘Competent medical authority’ means a medical doctor
who is providing a diagnosis for purposes of constituting
prima-facie evidence of an exposed person's physical
impairment that meets the requirements specified in section
2307.92 of the Revised Code and who meets the following
requirements:

(1) The medical doctor is a board-certified internist,
pulmonary specialist, oncologist, pathologist, or
occupational medicine specialist.

(2) The medical doctor is actually treating or has treated the
exposed person and has or had a doctor-patient relationship
with the person.

(3) As the basis for the diagnosis, the medical doctor has not
relied, in whole or in part, on any of the following:

(a) The reports or opinions of any doctor, clinic,
laboratory, or testing company that performed an
examination, test, or screening of the claimant's

11
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medical condition in violation of any law,
regulation, licensing requirement, or medical
code of practice of the state in which that
examination, test, or screening was conducted;

(b) The reports or opinions of any doctor, clinic,
laboratory, or testing company that performed an
examination, test, or screening of the claimant's
medical condition that was conducted without
clearly establishing a doctor-patient relationship
- with the claimant or medical personnel involved
in the examination, test, or screening process;

(c) The reports or opinions of any doctor, clinie,
laboratory, or testing company that performed an
examination, test, or screening of the claimant's
medical condition that required the claimant to
agree to retain the legal services of the law firm
sponsoring the examination, test, or screening.

(4) The medical doctor spends not more than twenty-five per
- cent of the medical doctor's professional practice time in
providing consulting or expert services in connection with
actual or potential tort actions, and the medical doctor's
medical group, professional corporation, clinic, or other
aff_’iliated group earns not more than twenty percent of its
revenues from providing those services.”
James’ treating physicians were employed by the Veterans
Administration. Thislimited James’ ability to achieve the typical doctor-patient
relationship envisioned by the statute. However, achieving the typical doctor-

patient relationship in the statute is not a bright line test. Nor is it the sole

factor in the statute.

12
WEb63 MO628



-10-

As the appellants stated in their brief, part of the rationéle behind the
statute ié to preserve scarce resources for individuals who are truly sick as 'a
result of asbestos exposure. The statute is not in place to penalize veterans or
other nontraditional patients who were properly diagnosed by competent
medical authority personnel and have the medical records and other evidence to
support their claim. The evidence in the case at bar supports the lower court’s
ruling. Appellees have satisfied the requirements of the statute.

James shoulci not be penalized for utilizing his veteran benefits in order
to obtain affordable and necessary health care. Although James may have
lacked a traditional doctor, he was examined by a competent medical doctor, as
defined in the statute. In addition, the evidence in this case supports James’
doctors’ diagnosis. That fact that he was examined by a doctor employed by the
Veterans Administration does not diminish the value of the evidence contained
in the medical records. We find the lower court’s decision to be well-founded.

Appellants’ assignment of error is overruled.

Judgment affirmed.

13
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It is ordered that appellees reco;;rer from appellants costs herein taxed. |
The court finds there were reasonable grounds for this'appeal.
It is ordered that a special mandate be sent to said court to carry this
judgment into execution.
A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

ANTHONY O? ALABRESE, JR., PRESIDING JUDGE

KENNETH ¥. ROCCO, d., and
PATRICIA ANN BLACKMON, J., CONCUR

14
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CLERK OF COURT
SUPREME COURT OF CHIO
3 :
James Sinnott, et al. : _ t’ Case No, 2006-1604
v. ; JUDGMENT ENTRY
Aqua-Chem, Inc., etal, . APPEAL FROM THE
COURT OF APPEALS

AR

This cause, here on appeal from the Court of Appeals for Cuyahoga County, was
considered in the manner prescribed by law. On consideration thereof, the judgment of
the court of appeals is reversed and this cause is remanded to the court of appeals for a
decision on the merits of the appeal, consistent with the opinion rendered herein.

It is further ordered that a mandate be sent to the Court of ‘Appeals for Cuyahoga
County by certifying a copy of this judgment entry and filing it with the Clerk of the
Court of Appeals for Cuyahoga County. ' S

(Cuyahoga County Court of Appeals; No. §8062)

Chief Justice

THOMAS J. MOﬁR .
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[Until this opinion appears in the Ohio Official Reports advance sheets, it may be cited as
Sinnott v. Aqua-Chem, Inc., Slip Opinion No. 2007-Ohio-5584.]

NOTICE
This slip opinion is subject to formal revision before it is published in
an advance sheet of the Ohio Official Reports. Readers are requested
to promptly nﬁtify the Reporter of Decisions, Supreme Court of Ohio,
65 South Front Street, Columbus, Ohio 43215, of any typographical or
other formal errors in the opinion, in order that corrections may be

" made before the opinion is published.

SL1p OPINION NO. 2007-OH10-5584
SINNOTT ET AL., APPELLEES, v. AQUA-CHEM, INC., ET AL.; AMERICAN OPTICAL
CORPORATION ET AL., APPELLAN;I'S.
[Until this opinion appears in the Ohio Official Reports advance sheets, it
may be cited as Sinnott v. Aqua-Chem, Inc., Slip Opinibn No. 2007-Ohio-
5584,

F iﬁal. appeaiable order — An order finding that a plaintiff in an asbestos action
has made the prima facie shbwing required by R.C. 2307.92 is a final,
appealable order under R.C. 2505.02(B)(4). '

{No. 2006-1604 -- Submiited Juﬁe 6, 2007 — Decided October 25, 2007.)
| APPEAL from the Court of Appeals for Cuyahoga County, No. 88062.

SYLLABUS
An order finding that a plaintiff in an asbestos action has made
the prima facie showing required by R.C. 2307.92 is a final,
appealable order under R.C. 2505.02(B)(4).

LANZINGER, J..
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:-'{‘ﬁ[ 1} We ‘acee']:ﬁ'e'd this discretionary appeal {0 resolve Whefhef a tiial

eourt s order ﬁndmg that a pnma fa(:le showmg requlred by RC. 2307 92 has.i'

been made in an asbestos case is a final, appealable order. We hold that it is,
because the order prevent_s a judgment in the action in favor of the appealing party
regarding the provisional i’cmedy and leaves 'the‘app.ealing 'party' without a
meaningful or cffective appellate remedy following final judgment. R.C.
2505.02(B)(4). |
e Case Backgiound
{1['2} In February 2004, before enactment of Am.Sub.H.B, No. 292, 150

Ohio Laws, Part III, 3970 (“H.B. No. 292™), which inei_ucled new requirements for
the filing of asbestos complaints pursuant to R.C. 2307.92, appellees James' and
Freda Sinnott (“appellees " filed a complalnt agamst several companies, including
Amencan Optmal Corpo:atlon Abex Corpora‘uon now known as Pneumo Abex
L. L C and Vlacom Ine. ( appel]ants”) as well as Aqua—Chem Inc. and many

others,’ a}leglng In_]ury to James Smnott from workplaee exposure to products

containing asbestos. In Aprll 2004, appellees dismissed without prejudice -

American Optical Corporatlon and Pneumo Abex. After the effective date of

H.B. No. 292 in January 2005, appellees filed an amended complamt again

| nammg appel!ants Amerlcan Optical Corporation and Pneumo Abex as
.defendants . |

{ﬂ] 3} Because the amended complamt was ﬁled after the effective date

of H.B. No. 292, American Optical Corporation filed a motion to administratively

dismiss appellees’ claim for failure to eonlply with R.C. 2307.92. Pneumo Abex

later Jomed that motion. Although appellees opposed the motion to dismiss, they

also provnded supplemental medlcal ev1dence and records regardmg Smnott 5

' James Sinnott died on August 25, 2005, and this action was maintained by hrssurv:vmg spouse.
Whtle this appedl was pending, his spouse also.died.
? Aqua-Chem, Inc., and other defendants are not parties to this appeal

17
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illness. Amencan Optlcal Corporatlon contmucd to argue for admlnlstratlve

dismissal 1a1rn1ng that the supplemental evrdence dld not satlsfy the

requlrements of R.C. 2307 91 et seq. The trial court held that ‘while the-

requirements of H.B. No. 292 applied to the amended complalnt appellees had
fulfilled-those requlrements and the case could proceed to trial,

{1} 4} Appellants ﬁled an appeal with the Eighth D1str1ct Court of
Appea]s that was dlsmlssed as_premature pursuant to R.C. 2505.02. Sinnott v.
Aqua-Chem, Inc. (July 12, 2006), 8th App. No, 088062. We accepted jurisdiction
to determine whether orders finding that plaintiffs have made the prima facie
showings required hy RC 2307.92 are final and appealable. We hold that they
are. - 7 | _ |

, Background of New Leglslatlon

{9 5} Recogmzlng that asbestos clalms have proven tobe a challenge to

Ohlo defendants pla1nt1ffs, and the court System as @ Whole the General

-Assembly enacted H. B. No. 292 in 2004 The blll was a comprehenswe new

approach to asbestos lmgation and the changes were codified in amendments to

R.C. 2505 02 and the creation of Revnsed Code 2307 91 through 2307.96 and
R.C. 2307.98. _ _

{96} R.C.2307.92 now requires that all plaintiffs who file tort actions
based on an asbestos claim make a prima facie showing that “the exposed person
has a physi‘cal impairment, that the physical impairment is a result of a m.edical
condition, and that the person's exposure to asbestos is a substantial contributing
factor to the medical condition.” Plaintiffs unable to make this showing face
administrative dismissal of their claims without prejudice. R.C. 2307.93(C). The
court retalns Junschctlon and any plaintiff whose case has been admrmstratlvely

dlsm1ssed may move {o reinstate the claim upon makmg the prima facie showmg
Id.

18
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{1l 7} The General Assembly crted the steadtly mcreasmg 11t1gatron cost

to all partles as well as the contrnued solvency of asbestos defendants as its

ovemdmg concern in enactmg the new leglslatlom Sectlon 3(A)(2) H B. No.

292 150 Ohro Laws at 3988- 3989 Asbestos lltrgatmn whrch mcludes claims of

those who are not yet s1ck has contrrbuted to the bankruptcy of over 70

compames nationwide and at least five companles in Ohro Sectlon 3(A)(4) H.B.
No. 292 150 Ohio Laws at 3989-3990. The General Assembly recognlzed that
' the vast I‘I’ld_]Ol‘lty of Ohio asbestos claims are ﬁled by 1nd1v1duals ‘who ‘allege

they have been exposed to asbestos and who have some physmal 51gn of exposure

to asbestos, but who do not suffer from an asbestos-related 1mpa1tment » Sectron |

3(A)(5) H.B. No 292 150 Ohio Laws at 3990. In addressmg the cost of

litigating such claims and the abrlrty to fuIly compensate those who are already itl,
the General Assembly found that “[t]hc publrc mterest reqmres ‘the deferrlng of
'clarms of exposed mdrvrduals who are not srck m order to preserve now and for

the future defendants’ ablllty to compensate people Who develop cancer and other

serious asbestos-related injuries.” Section 3(A)(7), H.B. No. 292, 150‘ Ohio Laws -

at 3991. .
{918} As noted by Section 3(A)(5), H.B. No. 292, the General Assembly
found that “reasonable medical criteria” are necessary to “expedite the resolution

of c]alms brought by those srck clarmants * ok [to] ensure that resources are

ava1lab1e for those who are currently suffermg from asbestos- related illnesses and

for those who may become sick in the future.” That there must now be prima facie
evidence of exposure to asbestos as a substantial contributing factor to a

plalntlff's medical condition is an attempt to plaoe those already ill at the head of

the line for compensatron In this dlscrenonary appeal we examme whether the

trial court’s order ﬁnclmg that appellees have made a prrma fame showmg is a
final appealab]e order. -
Final Orders
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N {1[ 9} For Oh1o s appellate courts to have jurlsclrchon over an appeal
Sectlon 3(8)(2), Art1c1e IV of the Oh1o Constltutlon requrres that the court

dBClSIOIl under review be a Judgment or ﬁnal order.

{ﬁ[ 10} Six appealable orders are listed m RC 2505 02 only one of :

Wthh an order granting or denylng a provrsronal remedy, is at 1ssue in thlS case!
{4 11} “(B) An order is a ﬁnal order that Inay be revrewed afﬁrmed,
modlﬁed or reversed, with or w1thout retrial, when it is one of the followmg
{1[ 12} LEE *

{913} “(4) An order that grants of.- demes a provrsmnal remedy and to

which both of the followmg app]y

{4 14} “(a) The order in effect determmes the actlon wnth respect to the
prowsmnal remedy and prevents a Judgment in the actron in favor of the
.appealmg party w1th respect to the prov1srona1 remedy |

{1] IS} “(b) The appeallng party would not be afforded a meanmgful or

effective remedy by an appeal followxn,g, fmal Judgment as to all proceedmgs '

lssues clalms and partles m the acnon

{§ 16} Thus, R. C. 2505 02(B)(4) establlshes a three -part test for
~determining whether an order is final and appealable. State v. Muncie (2001), 91
Ohio St.3d 440, 446, 746 N.E.2d 1092, As an initié] matter, the order must grant
or deny a provisional remedy; if so, the order must also determine the action and
prevent a judgment in favor of the appealing party regardi-ng; the provisional
remedy, and the appealing party cannot have a meanirrgfol or effective appellate
remedy following " final judgment. R.C. 2505.02(B)(4)(a) and (b). Not all
provisional remedy orders are necessarily appealable; the conditions of R.C.
2505. 02(B)(4)(a) and (b) must be satisfied before the order can be conmdered
ﬁnal and appealable Muncie, 91 ‘Ohio St 3d at 450 746 N. E 2d 1092,

" Definition of “Provisional Remedy R, 2505, 02(A)(3) -

20
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{ﬁ] 17} The first questlon is whether the order is a prov1stonal remedy The"

term ¢ prowstonal remedy” is defined by R.C. 2505 OE(A)(3) as “a proceedmg]

anc:lllary to an action, mcludmg, but not hmlted to, + %% g prima- facze showmg
pursuant 10 section 2307.92 of the Revzsed Code ora ﬁndmg made pursuant to
d1v1510n (AX3) of section 2307.93 of the Rev1sed Code.” (EmphaSIS added. ) '
' i 18} Thus, a prtma facie showmg pursuant to R. C 2307 92 is an
an(:tllary proceedmg by deﬁnltlon R.C. 23 07 92 sets forth the minimum medlcal
crtterla that plamttffs must demonstrate to avmd havmg their asbestos claims

placed on hold through an administrative dismissal pursuant to R. C 2307.93.
{ﬁ} 19} In this case, the trial court found that appellees had miet thelr

burden “had satlsﬁed the mmtmum medtcal requlrements for bringing certain

asbestos claims. contained in H.B. 292 * and had presented evidence that satisfied

the mtent of the new statute The trtal court s determmatlon therefore constltutes

an order 1ssued pursuant to R.C. 2307 92 and thus meets R C 2505 02(A)(3) s,

definition of a provisional remedy
Preventmg a Judgment — R, C 2505, 02(B)(4)(a)

] 20} Second, even though the order, which found that appellees had
satisfied the mtnimum medical requirements of R.C. 2307.92, is a provisional
‘ remedy, it must also “effectively determine [ ] the action with respect to the
provzszona[ remedy and prevent [ ] a judgment in the action in favor of the
'appealmg party With respect to the prowszonal remea’y ” (Emphams added. ) R.C.
2505.02(B)(4)(a). Appellees’ argument that the order must determine the entire
action is unpersuasive. The statute clarifies that the trial court’s order need not

determine the action overall but must simply determine the action as it relates to

the provxslonal remedy itself. See also, State v Upshaw 110 Ohto St.3d 189, _
2006- Ohm 4253 852 N. E2d 711 b 17 (order ﬁndmg defendant mcompetent'_‘_

determmed action w1th respect to competency proceedmg) Muncze 91 Ohio —
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St. 3d at 450 451 746 N. E2d 1092 (order determmed aet10n w1th respect to

petmon fer forced medreatlon)

{ [21} As already noted 1f plamtlffs do not make the pnrna facre shewmg.‘l

requlred their action is subject to admlmstratwe drsmrssal The trial court here

determmed that appellees had met the minimum medrcal requ:rements under R.C.
2307.92 and therefore demed an administrative d1smrssal under the prov1s10ns of
R.C. 2307.93(C). _ |
A 22} The order ﬁndtng that the requlrements were met 1n thls ease also
pre;.fented a Judgment in favor of the appellants regardmg appellees pr1ma fac1e
Showmg under R.C. 2307 92. Once the trial court ruled in favor of appe]lees on
the mmnnum medical requlrements a Judgment could not be entered in favor of
appellants and an admlmstratlve dlsmlssal could not be granted As a ﬁnal

determmanon of the prov1s10na1 remedy, the order ﬁndmg that a prlma fame

showmg had been made was adverse to appellants and satlsﬁed the requlrement of

R. C. 2505. 02(B)(4)(a)
No “Effeetlve Remedy” R C 2505 OZ(B)(4)(b)

{923} The third and final part ol' the test is whether “[t]he appealing party
would not be afforded a meanlngful or effective remedy by an appeal following
final judgment as to all proceedings, issues, claims, and parties in the action.”
R.C. 2505_.02(13)(4)(!3). In considering this recjuirement, we have noted that there
are times when “a party seeking to appeal from an interlocutory erder would have
no adequate remedy from the effeets of that order on appeal l‘rom final judgment.”
Muncie, 91 Ohio St.3d at 451, 746 N.E.Zd 1065. In so holding, we reeognized
that “[i]n some instances, ‘[t]he proverbial bell cannot be unrung and an appeal

after final Judgment on the merits will not rectify the damage suffered by the

appeahng party ” Id quetmg szson Myers & Assoc v. Pearce (Oct 27 1999) .

Summrt App No 19358 -
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{924} Appellees agie that appellants Have itié femedy of final ‘appeal,

which is avdilabléto- any nonprevailing “party after final jadgment. ‘and that

allowing an interlocutory appeal leads to'a piecemeal approach. Appeliants, on

the oiher hand, argue that the trial court’s order allowing the case to proceed to

trial requires ther to spend funds that canfiot be recovered even if they ultimately

prevail upon the merits,. We are persuaded that appellants have the better

argument '

W25 By’ enactmg H.B:Ng: 292, the Getigril 'Askeriibly has’ ‘distingiiished

asbestos lmgatmn from other types of htlgatlon Asa general rule, “contentions

that appeal from any subsequent adverse final judgment would be inadequate due

to time and expense are without merit.” State ex rel. Lyons v, Zaleski (1996), 75
Ohio St.3d 623, 626, 665 N.E.2d 212: Yet the uncodified section of H.B. No. 292

“cites to the negative effects that ballooning asbestos litigation expenses have upon

plainiiffs and defendants both,  Section'3(A}2), FLB.'No: 292, 150 Ohio Liws at-

3988. One of the prifary réasons for reﬁliifi'ffg'”'a"'p}aintif’f:to'rﬁakea-prirna facie -

showing of an asbestos-related ‘impaitment is to reduce: litigation costs and
thereby preserve the resources of asbestos defendants so that more injured
plaintiffs can be made whole. Section 3(AX7), H.B. No. 292, 150 Ohio Laws at
3991, Indeed, the General Aseembly’s intent to preserve the funds of asbestos

defendants for the benefit of those who are ill will be thwarted unless ah order

“purstant to R.C.2307.92 s immediafely réviewable. Waiting until thé id of -

litigation before allowing appeal of this provisional order does not provide the
remedy of restoring funds that might have been used otherwise. Such an appeal
would be neither meaningful nor effective, even if the appellant prevails on the

. merits of the case

résources for the befiefit of tHose aetually mamfestmg m]ury‘ is'd stated pu:rpose of -

ihe General Assembly, we determing’ that the" mCurrence of unnecessary trial”
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expenses is an injury. that cannot be remedied by an appeal from.a final judgment;

thus, this appeal from a provisional remedy satisfies R.C. 2505.02(B)(4)(b).

- {9127} Although we did not accept the stated proposition, we note that

appellees interpret R.C. 2307.93(B), which states that “[t]he court shall resolve

the issue: of whether the plaintiff has made the prima-facie showing * * * by

applying the 'standarcl_for resolving a motion for summary judgment” to mean that

the prima facie determination and a summary judgment order should be treated
the, same. -Because, denial of a.motion. for symmary judgment is generally not a
final appealable -order, Celebrezze v. Netzley. (1990), 51 Ohio St.3d 89, 90, 554

N.E.2d 1292, appellees. maintain that an adverse determination pursuant to R.C.-

2307.92 should not be immedira_tély reviewable. o
. .19 28} Appellees’ . argument, however, reflects .a  fundamental

misunderstanding of R.C.. 2307.93(B). Far from equating summary judgment

with administrative dismissal for lack of a prima 'f'acire—showing,‘ the statute simply

directs trial courts {0 apply the evidentiary. standard ‘of summary judgment when

making a determiﬁation whether the minimum medical standard has been met.

{§ 29} The summary judgmeﬁt'standard requires the trial court to grant

judgment for the moving. party “when, looking at the evidence as a whole, (1) no
genuine issue of material fact remains‘ to be litigated, (2) the moviﬂg party is
entitled to judgment as a fnatter_of law, and it appears from the evidence,
construed most strongly in favor of the nonmoving party, that ‘reaso-nable minds
could only conclude in favor of the moving party.” Horton v. Harwick Chem.
Corp. (1995), 73 Ohio St.3d 679, 686-687, 653 N.E.2d 1196. Furthermore,
summary judgment “must be awarded with caution. Doubts must be resolved in
favor of the non-moving party.” Murphy v. Reynoldsburg (1992), 65 Ohio St. 3d
356, 359,604 N.E.2d 138., Thus, if a defendant challenges the m.edic_e_ll evidence

presented by. a plaintiff, the evidence must be construed most favorably for the.

plaintiff and against ‘th_efégfe:ndant, - The. cqgr_tfsﬂ‘._use of the summary judgment
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standard”to ‘deterinirie *whethier & prima’ facie’ showing. has' been riadé does fiot

affect the finality ‘or appealabilify of the ordef'itsélf. < "= . o 7
Conclusion -

{430} An order finding that a plaintiff in an asbestos action has made the

prita facie showing required by R.C. 2307.92 is a final appealable otder. Such an -

order is explicitly listed as a provisional remedy in R.C. 2505.02(B)(4) and

determines the action with respect to the prima facie showing and the related issue

of administrative dismissal. Furthermore, ifithe order finds-that<a ptima fatie-

showing exists, and the case proceéds to trial, an' appeal from a final Judgment

does not provide appellants with-an adequate remedy on the provisional ruling.

BEven assuming that they have prevailed at trial, appellanits will have exhausted’

signi‘ﬁt:ant‘resources, théreby thwarting H.B. No: 292’s goal - of preserving the

resources of asbestos defendants to ensure that injured parties can be fully-

compensated.

4131} For theSe' reasons, we teverse the judgment-of the Bighth District

Court of Appeals dismissing appellant’s appeal for tack 0f a final appealable-order

and remand to the court of :appeal's: for a determination on the merits of the appeal.
Judgment reversed
and cause remanded.

LUNDBERG STRATTON, O’CONNdR, (O’DONNELL, and Cupp, JJ., concur.

“MoVER, C.1.. and PREIFER, )., dissent, 0 7 o e e

MOYER, C.J., dissenting '
{4 32} I respectfully dissent. The majority holds that a trial court order

finding that a plaintiff in an asbestos action has made the prima facie showing

réquired “by R.C.2307.92 1§ 4 final, ‘appealable” order. " Pursuant’ to' Ri€.”

P . . ¢
pppppp

2505:02(B)(4), ‘an ordet that gitnts or deniéd o provisioral Teindy is 4’ final,”

 afpoalable” ordéronly if1) Vitie ordér dtéradines the actioh “and ‘prevents 4

10
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judgment.in- favor of the appealing party. with respect. to the. provisional remedy,

and 2) the appealing party would: not be afforded, a- meaningful or effective .

remedy by an appeal following final judgment.

.. {933} While I agree with the majority that the first requirement of R.C.
2505.02(B)(4) is met, 1. do not agree that the second requirement is met,
Appellants have a meaningful and effective remedy by appeal following the trial
court’s final judgment. Therefore, 1 wou]d affirm the court of appeals’ decision to
dismiss appellants”: appeal as, pr,cmature

{934} The majority states that appel]ants would not be afforded a

meaningful or effective appellate remedy following final judgment because

“allowing the case to proceed to trial requires [appellants] to spend funds that

cannot be recovered.” This holding is contrary to this court’s established

precedent

L 35} The majorlty is correct in stating that “[a]s a general rule,i,

‘contentions that appeal from-eny subsequent adverse final, judgment would be
inadequafe due to time and expense are without merit.’ State ex rel. Lyons v.
Zaleski (1996), 75 Ohio St.3d 623, 6_26, 665 N.E.2d 212" We have stated this

proposition numerous times. See Lyons, 75 Ohio St.3d at 626, 665 N.E.2d 212

{denying a writ of mandamus beeause the remedy of appeal was not inadequate
even though a second trial might have been necessary if an order transferring
action to another county \J-\?as erroneous); State ex rel. Abner v. Elliott (1999), 85
Ohio St.3d 11, 17,706 N.E.2d 765 (holding that time, expense, and the large
number of asbestos cases involved did not establish inadequacy of an appeal);
Whitehall ex rel. Wolfe v. Ohio Civ. Rights Comm. (1995), 74 Ohio St.3d 120,
124,656 N.E.2d 684 (holding that petitionet’s claims that an appeal from an

adverse Ohio Civil Rights Commissioh decision would be inadequate due to time_
and ‘expense were. without, merit); and State ex._rel: thlacy V. Smith. (1997) 78.
Ohio. St 3d 47, 50 676 N.E2d ]09 (hQIdmg that contentlons that. appeal from an

AN TR T BT L L e S PP,
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adverse *final -judgrient would-be" inadequate ‘due fo-titme “afid” expense” were

without ‘merit ina parentiage aciion, even though appellant contended that there

was no mechanism to guarantée reimbursement ‘of temporary child support

paﬁnent’s).

{4136} The majority’s decision to stray fiom our previous holdings is an-

error: appellants’ argument in this case could be applied to virtually every

appellan't'arguing'fhat a provisional remedy is a final, appealable order. As we '

stated in State'v. Muncie (2001); 91 Ohio8t.3d 440; 450; 746°N.E.2d 1092, AN

appellate court's determination that a particular proceeding corstitutes a

‘provisional remedy’ i$ only  one step of the analysis required under R.C.-

2505.02(B)(4). Not every order granting or denying relief sought in an ancilléfy'

pfoceeding will necessarily satisfy the additiorial requirements'imposed by R.C

2505.02(B)(4)(a) and (B).” ‘In view of our establish'ed' precedent, -appellants’ -

‘ argument that they will bé'denied & meanmgful or effective remedy bécause they
- will bé requlred ‘to expend funds to defend 4 casé’af trial is unpersuaswe

© {437} The majority states that in some instances, “ *the ‘proverbial -bell
cannot be unrung,”” quoting Gibson-Myers & Assoc. v. Pearce (Oct. 27, 1999),
. Summit App. No. 19358. However, in the past, courts have expressed that
concern only in situations in which parties who are required to delay appeal until

after final judgment on the merits will be harmed beyond the expenditure of

" funds. In Gibson-Myérs & Assoc, the phirase was used ‘with respect to the

“discovery of trade secrets. The court stated that “{iJn a competitive commercial
‘market where customers are a business' most valuable asset and technology
changes daily, disclosure of a trade secret will surely cause irreparable harm.” Id.

The court then held that an order compelling the production of documents that

constltuted tradé secrets was final and appealable pursuant to R:C. 25035 02(B)(4) :
S 38} “The phrase “the proverbml bell caninof bé unrung, “was tited" by”

- tHi§ o5t in Miinicie: where e held thit an ofder’ compélling thé admlnlstratlorr of
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psychotropic medication under R.C.. 2945:38. satisfies R.C. 2505.02(B)(4)(b). 91.
Ohio St.3d 440, 451, 746 N.E.2d 1092. ‘We noted that “ ‘[t}he availability of

appellate review after a sentence is imposed offers no effective remedy for the
accused person forced to endure the side effects of those medications during the
pendency of the * * * proceedings.”" Id. at 452, 746 N.E.2d 1092, quoting amicus

brief of Glenn Weaver Institute of Law and Psychiatry, University of Cincinnati

 Law S'c_hool. In Muncie, we also noted that a court of appeals opinion cited the

phrase, “the proverbial :bell.cannot be unrung,” when a party, appealed. an order

compelling production of certain communications about asset transfers—

communications that were allegedly subject to the attorney-client privilege. 1d. at

451,746 N.E.2d 1092, citing Cuervo v. Snell (Sept. 26, 2000), Franklin App. Nos.-

99AP-1442, 99AP-1443 and 99AP-1458, 2000 ‘WL 1376510. The majority

opmlon has given new meaning to a ringing of the bell.

CN 39} In this case, appellants w111 be afforded a mcamngﬁ.ll or. effectlve )
remedy by an-appeal followmg final judgment. Unlike thc cases cited, whzch held -

that the appealing parties would not be afforded a meaningful remedy 1f -a trade
secret was disclosed, if aniordcr compelling a person to receive psychotropic
medication was upheld, or if an attorney-client privilege was breached, appellants
here argue that they will not be afforded a meaningful femedy on appeal because
they will be forced to spend funds. Quite simply, appellants’ rationale does not
approach the rule of law developed by this court’s earlier cases.

{4 40} The majority reasons that the General Assembly’s purpose for the
prima facie requirement is to “reduce litigation costs and thereby preserve the
resources of asbestos défendants so that more injured plaintiffs can be made
whole.” While 1 agree with the majorily’s recognition of the General Assembly’s
intent, I do- not agree that _such ari'intent warrants a retreat. from this court’sr

establxshed prechcnt The General Assembly s declslon to establish a prlma

'fame requlrernent in an asbestos. claim will expedite the reso]utmn of cla;ms.

13

28



SUPREME COURT OF OHIO

brought by sick claimants and help to preserve resources for those who are
currently suffering, These benefits will not be eliminated if the trial court’s order
is not appealable. Rather, the prima facie requirement will help to limit the
number of asbestos cases ﬁle& in Ohio. -

{1[.41} Because appellants cannot meet the requirements if R.C.

2505.02(B)(4)(b), T would affirm the court of appeals’ decision to dismiss’

appeilénts’ appeal as premature.

PFEIFER, J., cancurs’in the Toregoing opiaion. .

Brent Coon & Associates, Christopher J. Hickey, and Mary Brigid
Sweeney, for appellees.

Tucker, Ellis & West, L.L.P., Susan M. Audojf, Irene C. Keyse-Walker,
Christopher J. Caryl, a nd Jeffrey A. Healy, for appellants; American Optical
Corporation and Pneumo Abex L.L.C.

Oldham & Dowling, and Reginald S. Kramer, for appellant CBS

Corporation. &
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

James Sinnott, Case Mo. CV-04-521874
Plaintiff,
v,

Judge Leo M. Spellacy

Aqua-Chem, Inc, et al.

Defendants

Plaintiff filed his inttial complaint on or about Febraary 10, 2004, On April 8,
2004, plaintiff voluntasdly dismissed without. prcjudic;: cettain defendants fiom the
lawsuit. On Japmary 3, 2005, p[aintiff amended his co.mpiajnt to include certain
defendants who had been dismissed on Aptil 8, 2004, |

House Bilf 292, esta-blish}.ng misimum medical requirements for certain asbestos
claims, including lung cancet, became effective on September 2, 2004. Plaintiff
contends, however, that the new evidentiary standard conu;ined in ELB. 292 does not
apply in this case because the amended complaint “relates back” to the otginal filing by
virtue of Civil Rule 15(C). Defendaats argue that the “relation back” provision of Rule
15(C) q?cs not apply because the Apnl 8, 2004 dismissal was voluntaty. Moteover,
Defcndants- argue that'thete is no evidence of 2 mistake with regatd to the identity of the
pasties involved in this case, and that for Rule 15(C) to apply, such a mistake must have
occurred, This Court agrees that Civil Rule 15(C) governs the issue and finds that the
amended complaiat does not relate back to the original complaint because plaintiff was
not mistaken as to the correct parties” identities. Therefore, the patties added in the

amended cotnplaint fall under the provisions of H.B. 202,

3BSH).00686.876697.1
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In detertnining whether the plaintff has satisfied the minimum medical

requitements contained in H.B. 292, this Court finds that there is sufficient evidence I,Lat

the treattnent received at the Veterans Administration Hospital in Huntington, West

Viiginia satisfies the intent of the new statute,

At the time of tial for those cases filed after September 2, 2004, the Court will

instruct the juty on the law of causation incorporated in H.B. 292.

The wrongful death claim filed after the enactment of FLB. 292 is subject o the

provisions of R.C. 2307.91, et seq.

IT IS SO ORDERED,

Judge Leo M Spellacy

Match 2, 2006

22 2

Judge Leo M. Spellacy

38570.00626.876697.1

o
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