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I WHY THIS CASE PRESENTS ISSUES OF GREAT AND
GENERAL PUBLIC INTEREST.

In 2002, this Court issued its seminal environmental insurance allocation decision,
concluding that instead of a “pro rata” share, each policy covering an insured’s liability
for some portion of damages caused by an insured’s pollution is responsible for “all
sums” before, during, and after its policy period, and that the insured is entitled to
“select” which policy is responsible for insuring the entire loss. Goodyear Tire & Rubber
Co. v. Aeina Cas. & Sur. Co. (2002), 95 Ohio St.3d 512. But until the Ninth District’s
decision in this case, no Ohio state appellate court had addressed how Goodyear affects
the rights of insureds that settle with the issuers of muitiple triggered policies before
“selecting” any policy for coverage. No court had addressed how Goodyear affects an
insured’s right to collect a jury award of its full damages from a non-settling insurer
when it has already recovered millions of dollars more than its adjudicated damages in
“pre-sclection” settlements. In short, “[t]here is little Ohio law on the issue of settlement
credits and none that addresses many of the issues raised by the parties here.” See App.
Op. at 13 (137), Appx. A-13.

The Ninth District’s decision raises important, recurring' questions of first
impression for this Court, including:

(13

1. What constitutes the insured’s
when must it occur?

selection” of coverage under “all sums” and

' Currently pending before the same lower court is another complex environmental
coverage action brought by the same plaintiff insured: Goodrich Corp. v. Affiliated FM
Ins. Co., Summit C.P. No. CV-2002-11-6854.



2. Can an insured collect more that it owes in damages by invoking “all sums”
but never making an “all sums” selection ?

3. When are insurance proceeds “due and payable” from a non-settling insurer
that has never been selected under “all sums™?

The nature and timing of an insured’s “selection” of a responsible policy presents
an important issue for this Court. No case has examined the inherent confluence of an
“all sums”™ selection and the determination of when amounts become “due and payable”
for purposes of prejudgment interest under Ohio law. The Ninth District held that an
insured is entitled to collect over a decade of prejudgment interest from an excess insurer
whose policy has never been selected for “all sums” responsibility. The Court of Appeals
could “find[] nothing in the Goodyear decision” that requires an insured to “select” a
triggered policy for coverages at anytime, up to and including the date the Trial Court
enters judgment on the jury verdict in the insured’s coverage litigation. App. Op. at 44
(1132) Appx. A-44. But the appellate court also incongruously concluded that the
insured’s refusal to select did not prevent sums determined by the jury from being “due
and payable” more than ten years prior to trial.

The effect of “pre-selection” settlements on a jury’s damage determination
presents an important issue because this Court has not analyzed whether an insured can
actually profit from its own polluting conduct by perpetually delaying its Goodyear
selection. The Ninth District held that an insured can keep the amount a jury has
determined represents its full loss, without any set-off of prior settlements unless the non-
settling insurer (a stranger to the settlements) proved that all — not merely some, but all —

of the monies paid in settlement were for the exact same damages awarded by the jury.
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See App. Op. at 15-16 (143-46) Appx. A-15 — A-16. That conclusion conflicts with the
two fundamental quid pro quos endorsed by this Court in Goodyear that justify making a
single policy responsible for costs to remediate pollution occurring before and after that
policy period: 1) the insured does not interfere with the “selected” insurer’s ability to
obtain contribution from other insurers; and 2) the insured “cannot collect more than it
owes in damages.””

It also conflicts with federal authorities,” including the only court to consider the
issue under Ohio law — GenCorp, Inc. v. AIU Ins. Co. (N.D.Ohio 2003), 297 F.Supp.2d
995, 1005, aff'd (C.A.6, 2005), 138 Fed.Appx. 732. The Ninth District decision
inexplicably ignores GenCorp and its well-reasoned analysis of the consequences of an
insured’s choice to “allocate broadly” by settling multiple triggered policies, instead of
making a Goodyear selection of a single policy to provide coverage. It is irrelevant that a
non-settling insurer cannot show dollar for dollar which portion of prior settlements was
for the damages awarded by the jury, so long as some portion of those settlements was

for the same damages. Id. That lack of relevance becomes acutely evident when, as here,

* Keene Corp. v. Ins. Co. of N. Am. (C.A.D.C. 1981), 667 F.2d 1034, 1050 (Goodyear
cxpressly adopts the reasoning of Keene — see 95 Ohio St.3d at 516, 110-11).

* U.S. Industries, Inc. v. Touche Ross Co. (C.A.10, 1988), 854 F.2d 1223, 1263 (once
defendant shows “that plaintiff settled claim with other parties on which the non-settling
defendants were found liable at trial * * * the burden then shifts to the plaintiff to prove
* # * the settlement did not represent common damages with a jury award”); Chemical
Leaman Tank Lines, Inc. v. Aetna Cas. & Sur. Co. (C.A.3, 1999), 177 F.3d 210, 226-29
(requiring “full” settlement credit because it is “much simpler,” “eliminates the need for
any court to pass on the fairness of Chemical Leaman’s subjective allocation along the
various contamination sites,” and “eliminates any chance of double recovery by an
insured.”).



a trial court agrees with the insured that the non-settling insurers are not even allowed to
review the “confidential” settlement agreements themselves. Insurers cannot “prove”
where settlement dollars went if they are denied access to the settlement agreements
paying out those settlement dollars in exchange for a full release from the coverage
litigation. This Court should adopt the well-reasoned, contract-based approach of the
GenCorp coutt.

The Ninth District decision addresses yet another important issue of first
impression in Ohio: i.e., does an insured have the burden to prove what part of pollution
damage from routine operations is the result of “sudden and accidental” events that
constitute exceptions to a pollution exclusion? Once again, the Ninth District
acknowledges that “[t]he parties do not cite, nor could this court find, any authority that
directly addresses this issue” (Appx. A-39, 7119), and sided with the insured without
seeking to announce or apply Ohio law. And, once again, by rewriting the contracts the
Ninth District ignored the fundamental tenets of this Court’s insurance jurisprudence.

In Hybud Equip. Corp. v. Sphere Drake Ins. Co., Ltd. (1992), 64 Ohio St.3d 657,
this Court established that gradual pollution falls within a pollution exclusion in a general
liability policy, and only sudden and abrupt releases are subject to the exclusion’s
exception. Hybud, however, did not expressly address who bears the burden of proving
that the damages were attributable to the “sudden and accidental” events. That question
is squarely presented in this case, where the jury returned an interrogatory expressly
finding “indivisible” damage. This Court should address this question in the context of

the unresolved issue presented as a result of Hybud.
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Finally, the Ninth District concluded that insureds are entitled to attorney fees
incurred in the prosecution of a breach of contract/bad faith action, even though the jury
found no malice and awarded no punitive damages. This Court has held that attorney
fees cannot be awarded for breach of contract, or for a tort (including the tort of bad
faith), unless the jury has awarded punitive damages. But it has yet to squarely address
the question of whether attorney fees can be awarded for the breach of an insurance
contract, or the tort of bad faith, when the jury verdict expressly finds no malice, awards
no punitive damages, and concludes that “attorney fees” incurred in the coverage action
are the only damages incurred other than breach-of contract damages. This case presents
that opportunity.

The net result of all of the above is that an insured that proved $42 million in
élean-up and defense costs stands to recover over $110 million — $55.8 million in
settlements with primary and excess insurers and an additional judgment exceeding $55
miilion against Defendants-Appellants Commercial Union Insurance Company (“CU”)
and Certain London Market Insurers (“London™). This anomalous result is the direct
result of gaps in this Court’s insurance jurisprudence as detailed above. For the benefit of
all Ohio litigants and businesses concerned with that jurisprudence, this case presents a
timely and broad opportunity to address those gaps.

II. STATEMENT OF THE CASE AND FACTS

Beginning in 1953 and continuing through 1975, Defendant-Appellee Goodrich
Corporation purchased primary insurance from American Motorist Insurance Company
(“AMICO™). In all, AMICO sold $55 million in coverage to Goodrich. At the same time,
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Goodrich purchased excess insurance coverage from a number of different companies
with different limits and at different inception points. In 1975, Goodrich stopped buying
primary insurance, but continued to buy excess insurance. CU sold four excess policies
to Goodrich.

In 1989, Goodrich first notified most of its excess insurers about potential
environmental liability at its former facility in Calvert City, Kentucky. Six years later, it
entered into a “coverage-in-place” agreement with its sole primary carrier (AMICO),
under which AMICO would reimburse Goodrich’s submitted remediation costs up to a
limit of $20 million.

In 1999, Goodrich sued 30 of its excess insurers for coverage for damages at the
Calvert City site. Following extensive discovery, the excess insurer defendants obtained
summary judgment on their “late notice” defense to Goodrich’s claims. The Ninth
District reversed in 2002 because disputed issues of fact precluded judgment as a matter
of law. See, generally, B.F. Goodrich Co. v. Commercial Union Ins. Co., 9th Dist. No.
20936, 2002-0hio-5033 (Appx. A-79 — A-99).

The case went to trial in December of 2005, by which time Goodrich claimed it
had spent nearly $75 million in clean-up costs at the Calvert City site. All but six of the
30 insurers settled shortly before or during trial, for a total of $35.8 million (in addition to
the $20 million paid by AMICO).

In answers to interrogatories, the jury determined, in relevant part, that: 1) CU’s
and London’s excess policies provided coverage; 2) damages from Goodrich’s gradual

pollution and sudden releases of chemicals were “indivisible”; 3) Goodrich incurred $40
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million in clean-up costs and $2 million in defense costs (roughly half of the amount
Goodrich claimed); 4) CU had breached its “duty of good faith” to Goodrich, but had not
acted with actual malice; 5} the only “damages” flowing from the tort of “bad faith” were
the attorney fees Goodrich incurred in the prosecution of this action; and 6) Goodrich was
awarded no punitive damages.

Based on these findings, the Trial Court ruled on numerous post-trial motions
(Appx. 51) and entered final judgment against CU for over $57.7 million, comprised of:
1) a money judgment of $20 million for Calvert City past remediation costs (after
subtracting the $20 million that AMICO paid from the $40 million jury award) plus $2
million in defense costs for the underlying Calvert City actions (this judgment is also
entered against London jointly and severally); 2) prejudgment interest on the $22 million
in the amount of $20,464,832.62, and per diem interest thereafter of $3,616; 3) $12
million for Goodrich’s attorneys fees and expenses incurred in prosecuting this action
(plus prejudgment interest thereon of $3.2 million and interest thereafter at $1,978.34 per
diem); and 4) a declaration that CU and London are required to pay to Goodrich future
remediation and defense costs relating to the Calvert City, Kentucky site, plus statutory
interest on such costs. Appx. A-51 — A-55. The Court of Appeals affirmed. App. Op.,

Appx. A-1 - A-50.



III. ARGUMENT

Proposition of Law No. 1:

Under Ohio’s “all sums” approach to insurance allocation
adopted in Goodyear Tire & Rubber Co. v. Aetna Cas. &
Sur. Co. (2002), 95 Ohio St.3d 512, an insured who settles
with multiple insurers for a single loss is limited to a single
recovery and can collect from a non-settling excess
liability insurer only to the extent the awarded damages
exceed both: 1) the policy limits of all settled primary and
lower level excess policies; and 2) the dollar amounts
obtained from higher level settling excess insurers.

The courts below erred by denying the non-settling excess insurers any credit or
setoff for over $35 million Goodrich recovered in settlements. Those decisions violate:
1) basic contract principles governing the triggering of excess policies (Fulmer v. Insura
Prop. & Cas. Co. (2002), 94 Ohio St.3d 85); and 2) the bedrock principle that an insured
is only entitled to a single recovery. (Roberts v. State Farm Mut. Auto Ins. Co. (2003},
155 Ohio App.3d 535).

A non-settling excess insurer is liable only for insured losses that exceed the
combined limits of all settled primary and lower level excess policies. GenCorp, 297
E.Supp.2d at 1007-08. The Sixth Circuit adopted the GenCorp district court’s decision,
recognizing that the insured “by settling with its primary and umbrella insurers * * * had
made the choice to allocate its liability as broadly as possible, which meant that it had to
demonstrate that its liabilities would exceed the cumulative limits of the [settled] primary
and umbrella policies before it could trigger the excess policies.” 138 Fed.Appx. at 734;
accord Fulmer, 94 Ohio St.3d at 96 (excess insurer required to pay only damages above

underlying policy limits when insured settles with primary insured for less than limits).



This rule correctly places the risk of settling too low on the insured that controls the
negotiations and chooses to settle.

Ohio law also requires a dollar-for-dollar setoff for the settlements Goodrich
recovered from higher level excess insurers. Roberts, 155 Ohio App.3d at 171. (“To fail
to reduce Roberts’ verdict against National Union by the amount of the settlement with
State Farm would result in Roberts receiving compensation in an amount double the
value the jury placed upon her loss — i.e., a windfall.”). The Ninth District erroneously
relied on Fidelholz v. Peller (1998), 81 Ohio St.3d 197 to award Goodrich a windfall.
App. Op. at 15, (143), Appx. A-15. Fidelholz was legislatively overruled in 1999 by R.C.
2307.22, .23, .25 and .28 which, inter alia, codify Ohio legislative policies pfoviding for
deduction of scttlements to avoid a double recovery.

Numerous courts have recognized that the burden is correctly placed on the
insured to prove why no credits should be allowed for a particular settled policy. See,
e.g., GenCorp, 297 F.Supp.2d at 1005-06 and cases cited supra, p.3, n. 3. Those
decisions accord with Goodyear’s recognition that the insured’s right to pick and choose
a particular policy for an “all sums” recovery operates in tandem with the targeted
insurer’s right to coﬁtribution from other insurers. Goodyear, 95 Ohio St.3d at 516.
Settlement credits and setoffs appropriately limit insureds to a single recovery while
avoiding a second round of contribution litigation between insurers that would chill
settlements by challenging their finality.  This Court should adopt GenCorp’s
comprehensive and well-reasoned analysis of the proof issue as it relates to an insured’s

“pre-selection” settlements.



Proposition of Law No. 2:

Under Goodyear, insurance proceeds from an excess
policy cannot be “due and payable” for the purpose of
obtaining prejudgment interest under R.C. 1343.03(A)
before the insured has complied with all conditions
precedent to coverage, including selecting that policy for
reimbursement.

Under R.C. 1343.03(A), prejudgment interest (PJT) does not begin to accrue before
sums are “due and payable.” In insurance coverage actions, sums may become due and
payable from the date coverage was demanded, from the date coverage was denied, from
the date of the accident, or “some other time,” based upon the circumstances and nature
of the insured interest. Landis v. Grange (1998), 82 Ohio St.3d 339, 342.

Complex environmental coverage litigation implicating multiple levels of “all
sums” policies issued over four decades falls into the “other times” category of Landis.
The acute need for this Court’s guidance on PJI accrual under such circumstances is well
illustrated in this case. The Ninth District determined that CU’s coverage was “due and
payable” when Goodrich settled its claims with its primary insurer (AMICO), and
affirmed an award of over $20 million in PJI even though “Goodrich had not selected
[CU’s] policy at the time the trial court made its prejudgment interest determination.”
App. Op. at. 19-21 (162), Appx. A-19 — A-21. The Court further granted Goodrich’s
cross-appeal and held that the London insurers will owe PJI if and when they are
“selected” by Goodrich. Id. at 17 (152), Appx. A-17; 43-44 (1131), Appx. A-43 — A-44
(“Goodrich has the right to select the policy or policies under which it wishes to pursue

coverage * * *. [I]n the event Goodrich chooses different coverage (coverage under the
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other insurer’s policy or policies), a given iﬁsurer is obligated to pay up to the applicable
limits of a selected policy, with interest to be calculated thereon™).

Inasmuch as Goodrich has failed to make any policy selection under the all sums
allocation method set forth in Goodyéar, none of the still unselected carriers could
possibly be held to have knowingly failed to have fulfilled any duty to defend or
indemnify Goodrich. To hold otherwise results in insurers being liable for massive
amounts of accrued PJI even though the insurer’s obligation had not been established and
it had no ability to avoid the imposition of such interest because under Goodyear, the
insured — and only the insured — could determine which policy would respond to the loss.

Proposition of Law No. 3:

Under the American Rule, an insured cannot recover
attorneys fees for breach of contract, and cannot recover
attorneys fees for the tort of “bad faith” without an award
of punitive damages.

Absent a contrary statute or contract provision, attorney fees cannot be awarded
for breach of contract (Ketcham v. Miller (1922), 104 Ohio St. 372, paragraph two of the
sytlabus) and cannot be awarded in tort actions (including “bad faith” actions) unless
punitive damages are awarded (Zappitelli v. Miller (2007), 114 Ohio St.3d 102, 103;
Shimola v. Nationwide Ins. Co. (1986), 25 Ohio St.3d 84, 87). The jury in this case
expressly found that CU did not act maliciously, awarded no punitive damages for the
tort of bad faith, and found *0.00” compensatory damages on Goodrich’s bad faith claim.
The logical conclusion of well-established principles is that following the return of these

express and specific jury interrogatories, the Trial Court had no basis for its award of $12
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million in attorney fees as “compensatory” damages for breach of contract or “bad faith.”
The appellate court’s “waiver” conclusion (Appx. A-22 — A-24) is also misplaced — CU’s
right to judgment as a matter of law on Goodrich’s attorney fee claim arose when the jury
denied Goodrich’s punitive damage claim, and was preserved for review in CU’s motion
for INOV. Indeed, the finding of “bad faith” itself is fatally flawed where, as here, a
Court of Appeals has confirmed that a jury must decide whether the insured provided
unreasonably late notice of its claims (Appx. at A-79) and the jury awarded the insured
barely half of the “loss” claimed.

Proposition of Law No. 4:

A general liability insurer owes no obligation to reimburse
cleanup costs paid by a third party pursuant to a
contractual assignment that transferred financial liability
from the insured.

The Ninth Disirict acknowledged that a third party (“Geon/PolyOne”) assumed
Goodrich’s contractual liability for cleanup costs at the site and has paid those costs since
1993.* App. Op. at 31 (197), Appx. A-31; accord Westlake Vinyls, Inc. v. Goodrich Corp.
(W.D.Ky. 2007), 518 F.Supp.2d 918, 946, 953, 964, Neither Goodrich nor the courts

below cited any authority from any jurisdiction permitting an insured that has been fully

¢ Ohio does not recognize automatic fransfers of insurance coverages to successor
corporations by operation of law. See Pilkington N. Am., Inc. v. Travelers Cas. & Sur.
Co., 112 Ohio St.3d 482, at 161 (“[W]hen a covered occurrence under an insurance policy
occurs before liability is transferred to a successor corporation, coverage does not arise
by operation of law when the liability was assumed by contract.”)
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indemnified by a third party to recover twice for the same loss. A liability insurer “does
not have any further obligation” to an insured that has already been indemnified by a
third party. Pan Pacific Retail Properties, Inc. v. Gulf Ins. Co. (C.A.9, 20006), 471 F.3d
961, 972-974. The courts below‘ erred by failing to adhere to this fundamental principle
of insurance law.

Proposition of Law No. 5:

The insured cannot recover under the “sudden and
accidental” exception to the pollation exclusion for
pollution damage that was caused by the insured’s routine
operations, and recovery is limited to the amount the
insured proves is directly attributable to sudden and
accidental events. (Hybud Equip. Corp. v. Sphere Drake
Ins. Co. (1992), 64 Ohio St.3d 657, applied.)

In Hybud Equ-zp. Corp. v. Sphere Drake Ins. Co. (1992), 64 Ohio St.3d 657, this
Court held that the pollution exclusion is unambiguous and bars coverage for gradual
pollution, and that the sudden and accidental “exception to the pollution exclusion covers
only those damages caused by an abrupt release.” Id. at 666. The burden is on the
policyholder to establish that the exception to the pollution exclusion is applicable. U.S.
Industries, Inc. v. INA (1996), 110 Ohio App.3d 361, 366. The courts below nevertheless
effectively rewrote the pollution exclusion out of the policies and permitted Goodrich to
recover for gradual pollution damage because an indivisible part thereof resulted from

sudden spills. App. Op. at 41 (%124), Appx. A-41. This precedent conflicts with Hybud
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‘as well as other Ohio appellate case law® and decisions from other jurisdictions.®
Significantly, the Hybud court noted that public policy supports enforcement of the
pollution exclusion to “encourage diligence by placing the financial burden for gradual or
long-term pollution upon the entity best able to foresee and stop it.” Hybud, 64 Ohio
St.3d at 667. This sound public policy would be undermined if an insured could force its
insurers to pay all its damages for its gradual pollution merely because sudden and
accidéntal spills contributed to the property damage.

IV. CONCLUSION

Ohio is and will continue to be home o numerous suits involving coverage for
longtail injuries. Each of these suits involves a policyholder that must consider, based on
the relative strength or weakness of its coverage claims, whether to “select” a single
policy for coverages or settle with numerous carriers for a relatively modest amount, as
well as the effect of that decision on coverages. Insurance carriers also need this Court’s
guidance on their coverage obligations under the “all sums” method adopted in

Goodyear. And these litigants, as well as all Ohio companies, need to know their

5 See, e.g., Employers Ins. of Wausau v. Amcast Indus. Corp. (1998), 126 Ohio App.3d
124, 130-31 (pollution exclusion precludes coverage for property damage caused during
“routine and normal operations;” affirming summary judgment for insurer where
contamination resulted from “multiple releases occurring over a period of years, which
collectively, could not be considered sudden and accidental.”)

¥ See, e.g., Golden Eagle Refinery Co., Inc. v. Associated Int’l Ins. Co. (2001), 85 Cal
App.4th 1300, 1314-15 (“[W]here both covered and noncovered events cause damage[,] a
failure to differentiate and allocate is fatal to a claim for indemnity.”); Nautilus Ins. Co. v.
Country Qaks Apartment, Ltd. (W.D.Tex. June 2, 2008), 2008 WL 2284992, *2-*3
(applying pollution exclusion io bar any recovery for property damage caused by both
covered and uncovered discharges).
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contracts will apply as writien.

Because clarification of these issues will prevent

unnecessary, protracted litigation in the future, and bring stability to insurance markets,

discretionary review is warranted.
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CO\, TOF A PP’:AJ_‘% ‘
- - DANEEL 1, HORRIG ' _
STATE OF OHIO ) E COURT OF APPEALS

st gepg e sy fpNINEL JUDICIAL DISTRICT

COUNTY OF sUMMIT ) = ~eiad &

GOODRICH CORPORATION C}’Ejg {{"f‘bt O \E@g\bs 23585 & 23586
Appellee/Cross-Appellant

v. : APPEAL FROM JUDGMENT

_ , ENTERED IN THE
COMMERCIAL UNION INSURANCE COURT OF COMMON PLEAS
COMPANY, et al. _ , | COUNTY OF SUMMIT, OHIO

CASENo. = CV 1999-02-0410

Appellants/ Cross-Appellées
DECISION AND J OURNAL ENTRY

Dated: June 30, 2008

CARR Presiding Judge.

{1{1} Cominercial Union Insurance Company (“Commerclal Umon”) and ra gfoup of
London Market Insurers: Accident & Casualty Company; Commercml Umon Assurance
- Company; Edinburgh Assurance Company; Unlted Scottish Insurance Company, Ltd.; Vlctorla
Insurance Company, Ltd.; Road Transport, GP AV; Winterthur Swiss Insurance Company;,
World Auxiliary InsurénCe Corporation Limited; and Yasﬁda Fire & Marine Insurance Company
(UK) Lirnited_(collecti\_rely referred to as “the London Market Insu:fers”)l,rseparately appeal
from a judgment of the Summit'County Court of Common Pleas entered against them in favor of
‘Goodrich Corporation (“Goodrich”). Goodriqh cro'ss—appeals from the judgfnent. This Court

affirms in'part and reverses in part.

! Although these insurers are individual entities, for ease of discussion and for

consistency with the parties’ practice throughout the trial, they will be referred to as a collective
group throughout most of this op1mo11
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{92} This action commenced in 1999, when Goodrich filed é complaint against several
insurance carriers with Whom it had héld excess general commercial liability insurance poliéies
from 1955 through 1986. Goodrich had alreadj.z seftled its coverage dispute with its primary
insurance carrier and had exhausted its $20 million in primary insurance coverage. Goodrich’s
excess insurance policies atfached at coverage levels of $20 million émd higher.

913} Goodrich’s principal claims we.l;e for breach of coniract and bﬁd rfaith. Thé
litigation focused on whether the insurers were contractually obligated to indeﬂ_mify Goodrich
against claims filed by the gbvermnent under the Com;irehénsive Environmental Response,
Compéns’aﬁon, and Liability Act and the Resource Conservation and Recm—/eryr Act, Géodrich’s

environmental cléanup costs stemmed from soil and groundwater contamination caused by

~ Goodrich’s manufacturing and waste water disposal practices from approximately 1963 to 1983

“at its plant in Calvert City, Kentucky. The sole contaminant at issue in this litigation was

ethylene dichloride (“EDC”), a chemical used in Goodrich’s production of vinyl chloride

monomer.

{4} Experts had opined that there were four main sources of the EDC groundwater
contamination at Calvert City: (1) the burn pits (Goodrich disposed of oily EDC waste water By
burning it in open pits during ﬂ:i_e early 1960s until 1967); (2) the landfill (during the mid-19_6()s
- until 1973, Goodrich also disposed of EDC in a landfill at Calvert City); (3) the process areas
(periodic pipe ruptures and 'equipr'nent malfunctions caused EDC to accidentally spill into the
environment); and (4) the setfling ponds (during much of this period, EDC waste was. placed in

large ponds and allowed to settle, evaporate, and dissipate in a process akin to a septic system).
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{5} Although this case proceeded to trial against n1_11t16r6us defendant insurers, by the

 time the trial ended, Goodrich-had settled with most of its excess insurers. The jury ultimately
decided Goodsrich’s.clainis against four insurers or insurer groups: Commercial Union on claims
of bad faith and breach of contract, and the London Ma:rket. insurers, California Union Insurance
Cbmpany, and Insurance Company of North America on _élaims of breach of contract. The
jury’s general verdicts were fof Goodrich against .Comlﬁercial Union and the London -Market

Inéurers on all claims, and for California Union Insurance Company and Insurance Company of

North America against Goodrich. On the breach of 'oorih'aét claims, the jury found that Goodrich

Tad sustained $42 million in damages, including two million dollars in litigation expenses on the
underlying aptions by the government. _The jury also found that Goodrich was entitled to recover
its attorney fees.in this case on both the breach of contract cl_aims aﬁd the bad faith claim. As
 instructed by the trial court, the jury.did not calcul'é.te a dollar award for attorney fees but left that
: determination for the ttial_éourt. | |
- {96} Commercial Union, the London Market Insurers, and Goodrich all filed motions
for judgment notwithstanding the verdict on various grounds, and the trial court later denied all
of those motions. The trial court decided many issues thro_ugh post-trial proceedings. These
issues included Goodrich’s attorney fees, prejudgment interest, whether the damage judgment
against the defendants would be reduced due to Goodrich’s prior settlements with othier insurers,
and whether Goodrich would incur future cleanup costs,
{7} The trial court orderc& the appellanté to pay Goodrich over $22 million in
attorney eres and other litigation costs, with Commercial Un'ion'being held liable for a greater
portion of those costs due to Goodrich’s bad faith judgment and separate attorney fee award

against it. The trial court awarded Goodrich over $20 million in prejudgment interest 'against



Commercial Union only. The trial court also determined that the damage jlidgmerit against

Commercial Union and the London Market Tnsurers would be reduced by $20 million received -

from the primary insurer because liability under -the excess policies did not attach until

- Goodrich’s damages had reached $20 ‘million. Despite their requests and arguments to the

-contrary, the trial court did not allow Commercial Union and the London Market Insurers any -

' furt_her reduction of the damage award due to settlement_money received by Goodrich. The trial

court also declared that Commetcial Union and the London Market Insurers are contractually

obligated to Goodrich for remediation and defense costs at the Calver{ City site incurred after .

| iSeptemb'er 30, 2005, the damage cutoff date for trialr

{ﬂ] 8} Commerclal Union and the London Market Insurers ﬁled separate appeals, which
thls Court later consohdated Goodnch cross-appealed agamst each of the appella:nts as well as
agamst the remammg defendants. Goodnch ﬁled two briefs in its cross-appeal, asmgmng
sligﬁtly differeﬁt crosé-assigrments of error against Commercial Union and the London Market
Insurers. | For ease of discussion, the assignments and cross—assignments of error will be
rearranged and, to the extent the assigned errors are identical or relate& to (_)fher assignments of

error or cross-assignments of error, they will be coﬁsolidated.

II.

Bad Faith

COMMERCIAL UNION’S ASSIGNMENT OF ERROR I

“THE TRIAL COURT ERRED WHEN IT DENIED CU’S MOTIONS FOR
DIRECTED VERDICT AND [JUDGMENT NOTWITHSTANDING THE
VERDICT] ON [GOODRICH’S] ‘BAD FAITH’ [CLAIMS].”



'/ CROSS-ASSIGNMENT OF ERROR L AGAINST LONDON

- “THE TRIAL COURT ERRED IN GRANTING A DIRECTED VERDICT TO
'LONDON MARKET RELATING TO GOODRICH’S BAD FAITH CLAIM.”

{1[9} Goodneh had alleged bad faith claims agamst both Cornrnerelal Umon and the
London Market Insurers and presented evidence at trial on each of these clanns Each insurer
filed a motron for directed verdrct on the bad faith elarm agarnst 1t at trial. The tnal eeurt granted
a dlrected verdict to the London Market Insurers on Goodrrch s bad fa:lth clarm but demed the

d1reeted verdict rnotron of Comrnermal Union. Thej Jury ultrmately found for Goodrreh on its bad

faith claim against' Commercial Union Comrnercnal Umon moved for a Judgment

notw1thstand1ng the verdict on the bad faith claim, whlch the trial court demed

{410} Through its first assrgnment of error, Commerc_lal Umon contends that the trial

i

court erred when it overruled its motions for dlreoted verdict and judgment notw1thstand1ng the
: SO - RS

verdlct on Goodrich’s bad faith cla1m Through its first cross—assrgnrnent of error agalnst the -

London Market Insurers Goodnch contends that the trial court erred in grantmg the London

FRF B P

Market [nsurers a drrected verd1ct on the bad falth clalm Th1s Court w111 address each bad farth
elarm 1n turn. )

{911} This Court begrns by emphasizing that a motion for Judgtnent not\mthstandmg the
verdict under Civ.R. SO(B) is rev1ewed under the same standard as a motion for a d1rected verdlct
under Civ.R. 50(A). Texler v. D 0. Summers Cleaners & Shm‘ Laundry Co. (1998), 81 Ohio

- St 3d 677, 679. On appeal, this Court reviews de novo and apphes the same standard as the tnal
court. Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co., 95 Ohio St.3d 512, 2002-Ohio-
2842, at 4. Pursuant to va.R. 50(A)(4), a motion for directed verdict is granted if, after

construing the evidence most strongly in favor of the nonmoving party, “reasonable minds could
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come to but one conclusion upon the evidence submitted and that conclusion is adverse to such

party.”

{412} The standérd to determine whether an insurer acted in bad faith was set forth in

Zoppo v. Homestead Ins. Co. (1994), 71 Ohio 5t.3d 552, paragraph one of the syllabus:

“An insurer fails to exercise good faith in the processing of a claim of its insured

‘where its refusal to pay the claim is not predicated wpon circumstances that

furnish reasonable justification therefor.”

1913} Aé the Courtremphas'i'zed'in Zoppo, an insurer has an “affirmative duty to conduct
an adequate investigation.” 1d. at 558, Consequently, the circumstances that would provide a
“reasonable justification” for an insurer’s denial of coverage would necessarily include a full

i_nvestigatioﬁ of the insured’s alleged claim.

Coemmercial Union

{14} The evidence at trial established that Goodrich first provided notice to

Commercial Union about potential environmental cleénup claims at its Calvert City site in June
1989. The notice included cleanup_ cost estimates at that time of over $17 million. Commeroiél
Union. responded by informing Goodrich that it believed the notice was premature, but it
requested more information. Goodrich responded by sending more information and periodic
updates over the next several years. Coﬁmerciﬂ Union did no folldw—up investigaﬁon into the
potential merit or extent .of the Calvert City environmental claim at that time. Goodrich
eirent;ually gathered 20 ﬁlé drawers of documents at itsl.Calvert City‘ site, which it made available
to its insurers, but Commer_dal Union did not ask to inspect any of those documents until many
years later.  Goodrich received no further communications from Commercial Union until 1995,
{15} In March, 1995, Goodrich informed Commercial Union that it was nearing a

settlement with its primary insurance carrier and that coverage under the primary policy would
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be -exhéﬁsted. Through a letter dated. September :14, 1995, following other -correspondence

between the parties, Commermal Union indicated to Geodrich that it would mve,sugats the claim

under a full reservation of rights. Through a letter dated October 6, 1995, Goodnch indicated
that, among other thmgs; 1ts.underlymg policy coverage had been exhausted and that the majont-y

of the claim documentatlon was at the Calvert Clty site. Goodnch and Commercial Umon spent
Vmany months corresponding back and forth 1o work out the details for Commermal LInion to
review the documentatioti:: |

{9116} During March of 1997, Goodrich sent a coverage demand letter to Commercial
Union for éver $70 mi-:ilion for ‘Ca-iv-ért City cleanup costs. Commercial Union responded with a
denial ﬁf coyerage because Goodrich: had_ failed to eétablish that it -ha'd éxhauStcd its underlying
insuranée coverage. Additional correspondence went back and forth between Geodrich and

' Cofnmerc_:ial Union over the next several ﬁqmths, including a letter from Coﬁmerciﬂ_ Union that
it had a new claims handler who \'IJvould need to become familiar with the case.

'{111'7} During S-eptember, 1997, the parties met at:Goﬁdrich"s corpérate headgfarters in
Richfield, Ohio and, later that month, Commercial Union came to Calvert City to inspect the
relevant documents. Goodrich provided Co_mmercial Union with oqpie_s of many documents and

| arranged for a meeting in December 1997 to discuss Goodrich’s settlement demand, which it had
sent to Comniercial Union several rp_onths earlier. Goodrich indicated to Comrhercial Union that

it expected a response to its settlement demand at the December meeting. Commercial Union

never asked to postpone the December meetmg, nor did it ever indicate that it would not be

prepared by that time'to respond to the settlement demand. At the December meeting, however,
Commercial Union again indicated that it was not prepared to respond and did not know when it

would be because it needed more information.
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- {q18} Goodrich first gave notice to Corﬁmercial Union in 1989, and continued to send

periodic information to Commercial Union over the next several years.' After réceiving notice
- from Goodrig:h, Commercial Union did no fact investigatibﬁ, nor.did-it review any of Goodriqh’s
pfi'mary insx.Jrance policies in connection with the Calvert City notice. I was not until Six.years
| later' that Commercial Union start:%:d oorrgsponding ~with Goodrich aboﬁt the claim, and it
continued to deny liability without inspecting the Calvert City dbcumentation.

| 7. {919} Construing this evidenc¢ in favor of Commercial Union, the circumstances under
‘which it denied ‘corx'ferage to Goodﬁch did not includé any investigation of the Calvert City
claims. Although Comércial Union ﬁurported to have defenses to Géodﬁch;s_claims, it had not
reviewed any of the relevant facts to determiné-ﬁfhat Goodrich’s claims were. From thel éviden'ce
presehted at tﬁal,;reésonable minds ‘could have concluded that Commercial Union refused to
indemnify Goodrich for its Calvert City clean_up' costs u_nder circumstances that__did not provide
reasonable justiﬁcétion.

{120} Comrriefcial Union also _réﬁse’s a legal argument that the bad faith claim must fail
because the jury found that Goodrich haci incurred no damages. It is true that, on the general
verdict form, the jury found for Goodrich and against Commercial Union on the bad faith claim
but awarded $0.00 in compensatory damages. The parties had also submitted a series of
_ interrogatories to the jury on thls claim, however, 'gnd the jury’s answer to those interrogatories

demonstfate that the jury did award Goodrich compensafory damages on the bad faith claim.
_ Alth.ou-gh the jury failed to c.luantifyra dollar amount of compen‘satory_damages on this claim, a
further feading of the Jm'y instructions and jury interrogatories indicates that the jury awarded
attorney fees as a component of compensatory damages but, as it had been instructéd, left the

amount of attorney fees to be detérmined later by the trial judge.
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{921} Without any objeotion’on‘tho reord from Commercial Union, the tfial court

instructed the jury that it could award atterney fees as 'a‘component- of compensatory darhagos on
the bad faith claim: . R R

“If you find bad faith, you will considet what damages will compensate the
insured. You may award attorney fees as compensatory damages or any other
damages you find are caused by the bad faith of the insurer.

o ,you d,ecld,e- that Gorrunerc1a1 Umon_ is llablc.for attorney fecs; the court will
determine the amount.”

{922} The jury also ansorerod_ sp_eoiﬁo Jury illterrogotorieo obouf damog.es. on tﬁe bad
faith claim ogaioét_ Commercial Union, Jury Iofeiiogatory Qﬁoétion.Number'3 asiced the jury
Whe{hef Goodrich had proved coropensatorjr daﬁioges orising out of bad faith?‘to which ’l‘:‘herjury
ans'w'erod, “Yes.” Question Nomber 4 forther askod the jury:
| “Are attorneys fees fo be 1ncluded in compensatory damages‘? If the answer is

© ‘yes, you shall not. determine an-amount for such fees or include any such
amount in any other determination of damages.”

The jury answered “Yes” to Question Number 4. Question Number 5 asked thejury:

“What is the amount of compensatory damages? If your answer to Question 4
was ‘yes,” do not include attorney fees in your determination of these damages.”

The jury responded to Question 5 with an ariswer of “$0.00.”
{423} A full reading of these interrogatory answers indicates that the jury did find
compensatory damages on the bad fﬁ,ifth claim, but did not quantify the damages because it had

been instructed not to do so. It is apparent from the jury’s answers to its interrogotori_es that it

found that attorney fees would be awarded as compensatory damages for the bad faith claim but-

that no additional compensatory damages were warranted. The jury’s answers were clear and
unambiguous and can be interpreted no other way. As the trial court commented during a
~ discussion with the parties about the jury’s verdicts and answers to the interrogatories, “the proof

of [bad faith] oompensotory damages is the attorney fees.”
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{924} Because Cormﬁércial Union has failed to demonstrate that the trial court erred in
failing to grant a directed- verdict of jud@h@ﬁt notwithstanding the verdict on Goodrich’s claim
against it for bad faith, Commercial Unibn’s first assighment of error is ovefruled.

London Market Insurers

{25} The trial court granted the Lo_ndon Market Insurers a ‘directed verdict on

Goodrich’s bad faith claim. Goodrich challenges that determination through its first cross-

assignment of error against the London Market Insurers.

' _ :{1[2'6} Unlike Goodrich’s ‘evid'e-nce against Commercial Union, its evidence pertaining to
its ne_goﬁéﬁons with the ‘London Market Insurers failed to demonstrate an unjustiﬁéd refusal to
pay Goodrich;s claim.- Although Goodrich presénted extensive evidence pertaining to its bad
faith olai_m against Commercial UniQn, it .présented much less evidence about its élaims
negotiations with the London Market Insurers. Mbreqver, the facts pertainjhg t.o‘ Goodrich’s bad
 faith claim against the London Market Insurers were markedly different from those pertaiﬁing to
Commercial Union.

{9127} Goodrich’s insurance éléim ‘against Commércial Union was relativ_elf
straightforward: it involved only one insurance company, a totai of three insu:_rancé policies, and
was limited to thé Calvert City site. Goodrich’s claims negotiations with the London Market
In_surers, on the other hand, were much more complicated because the insurer was actually a
g;roup of .several' insurance compaiies; numerous insurance ﬁolicies covering a more extended
period of time were at issue; and the negotiations involved several Goodrich cleanup sites in
addition to Calvert City.

{9128} During 1989, Goodrich sent notice about its environmental liability at Calvert

City to sdme of the London Market Insurers through their bi'okers. At that time, Goodrich
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believed that tﬁe relevanit disposal period had begun in 1963, so if notified only those insurers
with.whom‘ it held .policies during 1965 and later. Goodrich later came to believe tﬁat the
relevant EDC disposal period began before 1963 and, after locating pfe-1963 London Market
policies, notified additional London Market Insurers in 1991,

{929} Unlike Commercial Union, the London Markét Insurers c.onducted' an ongoiﬁg
in-w.resti'gati-onof Goodrich’s claim shortly aftor receiving notice. Those Londéﬁ Market’ Insurers
who .received notice from Gobdrich in 1989 promptly respohded with a reservation 'Of rights
letter. The insurers who were notified in 1991 lil_cévdee promptl'y'fespohdéd with another
reservation of rights letter. Through these letters, the London Markei_: Insurers ésked to. review
the documentation at the Calvert City site, which they' did. Goodfich and the London Market
Insurers had ongoing negotiatidns over the next decade. |

{930} In 'additi'on t’b the numerous insurers and pol‘iciesr involved, _Goodrich:’s coverage
negotiations with the London Mérlget Insurers weré fm’tﬁ&f complicated by the fact that
| negotiaﬁohs were not confined to Goodr_ich’_s liability at the Calvert Cit_y site. Goodﬁch’s initial
ﬁotice to the London Market Insurers involved Go-odrich’s potential environmental liability at
over 30 cieaan sites. Coverége_negqtiati’ons over the next decade continued to involve multiple
environmental sites.

31} In Marc_h 1996, Goodri__qh indicated that -i‘_c thought it _gould make a seﬁlmmt

demand, but by June 1996, Goodrich was still evaluating its position in regard to the London

Market Insurers and was still contemplating settling its multiple liability claims. As Goodrich’s

claims representative testified, “it was different for London. It was a broader demand. It was

Calvert City and a host of these Jong-tail liability claims.”
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{ﬁ]32} VDurin‘g March, 1997, Goédrich made a seftlement demand to the Mh&on Markef
Insurers, but that demand involved the Calvert City site as well as- several other Goodrich
environmental cleanup sites. There ﬁas no evidence ﬂ;at Goodrich_ ever made a specific démand
for coverage at only the Calvert City site, and, more significantly, the London Market Insurers
, _ﬁe;’ver issued ,Goordrich a denial of coverage.

{933} From the evidence presented-at trial, construed in favor of Goodrlch reagonable
minds could not conclude that London Market Insurers unjustifiably refused to pay Goodnch’
claim. Therefore, the trial court did not err in granting_ the London Market Insurers a directed
verdict on Goodrich’s bad faith claim. |

| {934} Commercial Union’s first assignment of error and Goodrich’s first Cross-
assignment of error against the London Market Insurers are 0Veﬁuled.
| | Settlement Setoffs

COMMERCIAL UNION’S ASSIGNMENT OF ERROR II

“THE TRIAL COURT ERRED WHEN IT DENIED CU’S MOTION FOR
APPLICATION OF CREDITS AND SETTLEMENT SETOFFS.”

LONDON MARKET’S ASSIGNMENT OF ERROR IV
“THE TRIAL COURT ERRED WHEN IT DENIED CERTA]N LONDON
MARKET [INSURERS’] MOTION FOR APPLICATION OF CREDITS AND
SETTLEMENT SET-OFFS.”

LONDON MARKE_T’S ASSIGNMENT OF ERROR V

“THE TRIAL COURT ERRED BY DENYING CERTAIN LONDON MARKET
[INSURERS] SET-OFFS FOR AMOUNTS PAID BY OTHER LONDON
MARKET SUBSCRIBERS.”

{1{35} Through Commercial Union’s second assignment of error and the London Market

Insurers’ fourth and fifth assignments of error, the appellants contend that the trial court erred in

failing to offset the damages awarded against them by the amounts paid by the insurers who had
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already entered ‘into -monetary settloments with Goodrich. After the:rial concluded, both

appellants moved for a damage setoff due to the $55.8 million in settlement money that Goodrich

had received from its other insurers.~ The trial court did allow a $20 million setoff against the

$42 million damage judgment because the excess policies did not attach until the primary

insurance coverage of $20 million had been exhaustéd. Asidg from fhe $20 million. setoff,
ﬂdwevér, the trial court denied Commercial Union and‘ the London Market Insurers any further
credit fof Goodrich’s recovery through settlements with its other insurers.

- {936} Because Goodrich had already received $55.8 million from the rsettl'ing insurers
for its.claims at the Calvert City site, the 'appellaﬁts' contend that Goodrich’s setflement recovery
should completely offset_ the $42 miallibn jﬁdgment-against Conuﬁerbial' Union and thg London

Market Inéurers, or Goodrich will be overcompensated for its actual damages.

{ﬁ[37} There is little Ohio law on the issue of settlement credits and nohe that addresses

many of the issues raised by the parties here, such as whether a non-settling insurer should be -

entitled to settlement credit, and if so, how should equitable principles and;pubii.c policy factor
into that determination. Relj/ing on case law from other jurisdictions, the parties dispute many
facets of ﬁle law pertaining to allocation of settlement credits. This Court need not delve into
undefined areas of Ohio law, however, as this issue can be resolved by applying undisputed
. pﬁnciples of law.

{938} “Setoff of seftlement funds has been recognized as a means to protect against the
' dénger of a double recovery” in cases where a plaintiff has received monetary settlements from

other defendants or potential defendants. Celmer v. Rodgers, 11th Dist. No. 2004-T-0083, 2005-

0hio-7055, at §27. The parties do not dispute that the basis for granting a defendant credit for

the settlement money that the plaintiff has received from other defendants is the notion that a
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pléintiff should not receive ﬁore thren-‘one recovery for the rsar-r_le damages.- ' As the trial court
_ stated- m its ruling, “[alpplication of .a Settlement credit assumes that the compensaﬁon paid by
each defendant is for fhe same damages.” Where no potential for double recovery by the
.plaintiff has been'demons&ated, however, Setoff should not be permitted. quard v. Seidler
© (1996), 116 Ohio App.3d _860, 7816.

| {939} 1t has beee held in other jurisdictions that, “because [s'ettlemeﬁt] credit is in the
nature of an affirmative &efense on the issue of damages, the defendai;t who seeks to take
advantage of this credit _‘bears the B’urden of proving the amount of credit to which he is entitled.”
Riehle v. Moore (Ind.App.1992), 601 N.E.2d 365, '371-; eee, e,lso, Weyerhaeuser C’o. Vv,
Commercial Union fns. Co. (2001}, 15 P.3d 115. Ohio eourt.sr agree that the “burden of proving
mitigation of damages is upon tile_party claiming the mitigation.” See, e.g., C'apital Eguip. Ents
Inc. v. Wilson Concepts, Ine. (1984), 19 Ohio App.3d 233, 234 |

{1{40} Commercial Union and the London Market Tnsurers failéd to demonstrate that

Goodrieh would receive a -double recovery for the saihe_ damages; thefefore, the trial court
properly denied any credit against'the judgment for settlements Goodrich received beyond $20
million received from the pr_irﬁary insurer. |

{141} Because all of the settlements at issue involved insurance coverage disputes over

Goodrich’s environmental liability at its Calvert City site, Commercial Union and the London

Market Insurers seemed to presurne that the damages were the “same” and sought a dollar for
dollar setoff againsf the damages awarded by the jury. Aside from a jﬁry interrogatory that
specified Ithat $2 million of the judgmenf was for underlying litigation expenses, the jury did not
- indicate what specific damages were included in its $40 millionr ﬁgufe. As the litigation had

focused solely on Goodrich’s past EDC remediation costs at Calvert City, the damages awarded
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dbﬁoﬁsl—fﬁere for EDC cleanup costs, although it is uncertain which Of_'-the glaﬁned .cosfs the
Jury awarded.

{942} The'record fails to even suggest that any of Goodrich’s negotiated settlements
 with ité .t!ther--insurers-wa‘s intended to merely compensate Goodrich for its i)ast cleanup costs at
Calvert City. In fact, although there is nothing that breaks down or quantifies the coinponents of
each insurer"s monétary seftlement with Goodrich, the insufers paid for a release from ligbility to
Good_riéh for a much wider array of claims than simply EDC groundwater remediation at Calvert
Citjf.} 'Good'f.'ich released the 'settling. insurers frpm.liability for the cleanup .o‘f .ther contaminants
and from 1iébi1ity'f@r claims for personal iﬁjury and-o'ther property damage. Commercial Union
.and the London Market Insurers oversimplify this is'sue to suggést that the trial court could jﬁSt
r_deﬂuct the fétal ‘settlement doilar_s ($58.5 million) from th-e jury’s damage awa-rd-"(ﬂMZ millionjrtp
c'c;fﬁj;ﬁletely offset_éhe damages awarded in this case,

{9143} Moreover, the dellar amounts of insurers’ settlements were not likely confined to

compensating Goodrich for its property damage or other potential liabikity claims. Tn Fidelholtz

v, Peller (1998}, 81 Ohio st.ad 197, 201, the Ohio Supreme Court stressed that defendants settle -

for many reasons in addition to COmpensatilig the plaintiff for its injury “such as the avoidance of
bad pﬁblici'-ty and litig’ation costs, the po'ssibility of an adverse ‘Qerdict, and the maintenance of
favorable commercial re_latiohships.”

{944} The record does not quantify the ‘total ;:ésfs of this litigation, but litigation costs in
ﬂlis case undoubtedly have bgen phen_omenal.‘ The Setﬂing insurers ﬁere able put an end to
litigation costs of _their’ own, as well és potential Iiability for Goodrich’s'attorﬁey fees and costs.
Goodrich has spent ?héarly 20 years seeking coverage from its irié.ur’eré for“its environmental

cleanup costs at its Calvert City site. The parties have been involved in this litigation for nearly
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a 'decade; arl_d thls case does not :necessarily end with this appeal, as one or more of the parties
may pursue an appeal to the Ohio Supreme Court. |

| {445} Moreover, in addition to the damages found by the jury, the trial court awarded
Goodrich over $22 mrllion in attorney fees and litigation costs, which does not.aceount for any
of_ the fees and eests associated with thi_e -appeel, nor does it account for the insurers” defense
costs. Goodrich rvas_ aleo awarded over $26 million in prejudgment interest. The trial court also
made a declaratiorr thar Goodrich will likelly incrlr future liebility for cleanup eOSts at Calvert
V.Ci-ty and that it has a right to be inderriniﬁed by Commercial Unien and the London Market

Tnsurers, The settlit_lg insurers purchased a release from all of this 'potential lie,bility.- '

{9146} Because Commercial Union and the London Market Insurers failed to

demonstrate that Goodrich’s se_ftlement with other irrsurers‘ﬁras for the “same damages” that
Goodrich recovered in'thie action, the trial court did not err in failin'g to further offset the demege
award The second assignment of error of Commercial Union and the fourth and fifth
asmgnments of error of the London Market Insurers are overruled
Prejudgment Interest
COMMERCIAL UNION’S ASSIGNMENT O ERROR III

. “THE TRIAL COURT ERRED IN AWARDING PREJUDGMENT INTEREST
AGAINST CU ON SUMS NOT ‘DUE AND PAYABLE’.”

CROSS-ASSIGNMENT OF ERROR Il AGAINST C.U.

“THE TRIAL COURT ERRED IN' ITS PREJUDGMENT INTEREST
CALCULATION BY FAILING TO GIVE EFFECT TO UNAMBIGUOUS
LANGUAGE IN CU POLICY E22-8502-313 THAT LOSS IS PAYABLE ONCE
GOODRICH PAYS THE AMOUNT OF UNDERLYING LIMITS.”.

CROSS-ASSIGNMENT OF ERROR UI AGAINST LONDON

“THE TRIAL COURT ERRED IN FAILING TO AWARD PREJUDGMENT
INTEREST AGAINST LONDO .
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{947} After. Goodrich prevailed at trial, the parties briefed- and theitrial:court later helda

hearing on the issue of prejudgment interest. Goodrich moved for prejudgment interest pursuant

to R.C. 1343.03(A), which provides that Goodrieh was entifled fo interest from the date that the _

contractual obhgatron became. “due and payable” under the contract, -
{1[48} The tnal court: Iﬂtlmately awarded Goodnch prejudgment mterest against
_ Commercral Unien, payable ﬂom June 30, 1995 the date that Goodrich settted its clanns with its
prlmary 1nsurer The trial court awarded Goodnch no prejudgment mterestragamst the London
Market Insurers. | | - |
{1[49} Commerclal Umon challenges the prejudgment interest award through its third
assignment of error. Through two Cross- assrgnments of error, Goodneh contends that the trial

court erred in its calculation of pre]udgment interest against Commercial Union and_that it erred

P .

in failing to award it a&ry_ prejudgment interest on its damage judgment against the London _' i

 Market Insurers.

{1{50} To facilitate dlscussmn this Court - first will address Goodrrch’s challenge
regardm g the London Market Insurers.

London Market Insurers |

{9513 Although Goodrich also souglrt prejudgment interest on the dMage award against
the London Market Insurers the trial court awarded no prej udgment mterest agalnst them

{1[52} Goodrrch makes a purely legal argument here It maintains that given that the
jury ha_d found a breach of contract by the London Market Insurers, the _courthad no discretion

not to award prejudgment interest, as it was required by R.C. 1343.03(A) to do so. This Court

agrees.
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{453} Afterthe parties filed their briefs in this case, this Court adopted the legal position
that had been followed by many other appellate districts that the trial court has no discretion not
to award prejudgment interest on a breach of contract:

“{Allthough not expressly stated by this Court, numerous appellate districts have

found, and we agree, that ‘once a plaintiff receives judgment on a contract claim,

- the trial court.has no discretion but to award prejudgment interest under R.C.
- 1343.03(A).” Zunshine v. Cott, 10th Dist. No. 06AP-868, 2007-Ohio-1475, at §25,
citing First Bank of Marietta v. L.C. Ltd. (Dec. 28, 1999), 10th Dist. No. 99AP-
304. See, also, Stoner v. Allstate Ins. Co., 5th Dist. No. 05 CA 16, 2006-Ohio-

- 3998, at 718 (holding that R.C. 1343.03(A) is mandatory requiring a trial court to

award prejudgment interest); Water Works Supplies, Inc. v. Grooms Constr. Co.,

Ine., 4th Dist. No. 04CA12, 2005-Ohio-1292, at Y32 (holding that ‘[tjhe

mandatory language of R.C. 1343.03(A) means that the trial court must award

prejudgment interest when appropriate.”); Indiana Ins. Co. v. Farmers Ins. of

‘Columbus, 5th Dist. No. 2002 AP 11 0090, 2003-Ohio-4851, at 160 (noting that

the statutory language of R.C. 1343.03(A) that creditor is entitled to interest is

mandatory).” Zeck v, Sokel, 9th Dist. No. 07CA0030-M, 2008-Ohio-727, at J44.

{454} Because the jury found a breach of c_bntréct by the London Market Insurers, the
trial court had no discretion to deny Goodrich’s reﬁuest for prejudgment interest against that
party. Its only decision was to determine when the interest would begin to run, or when the
obligation became “dﬁe and payable.” The trial court erred in failing to grant Goodrich
pfejudgment interest on its damage claim against the London Market Insurers,

{455} As will be noted below, in its award of prejudgment interest against Commercial
Uni_dn, the trial court looked to the specific language of the Commercial Union policies and the
facts surroundihg Goodrich’s claims negotiations with it to determine when prejudgment interest
became due and payable. Goodrich held different policiés with the London Market Insurers,
however, and the facts surrounding its claims negotiations and coverage demands with the

London Market Insurers were also different from the situation with Commérciéll Union.

~ Therefore, the trial court will need to determine when prejudgment interest begins to run against
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the London Mazrke‘st ~Insurers :becauée the court :may,:_de‘eenﬁiné ' thét Goodrich’s 't;onfracﬂmi
obligation became “due and payable” from the -London:Maarket‘ Insurers on a different date from‘
the:date that its claim beeame “due and payable” fr@m Commercial Union, Csonsequantly, 1t is
necessary for this.Court to remand to ﬂlc trial:court for:a hearing on thlS matter. -

- {§56} Moreevcr as:the London Market Insurers were held jointly and severally liable

with Commermal Umon for the full $22: mﬂhon damage Judgment and Goodrich has already

been awarded prejudgment interest aga:mst Commercial Union on the full damage award, the

“trial court must determine the extent to which liability forthe pr'eju_dgment interést award will be
allocated between the London Market Iisurers and Commercial Union. Goodrich’s third: cross-
assignment of error against the London Market Insurers is sustained.

Commercial Union: . !

{ﬁ[57 } Goodrich and: Commercml Union also challenge the trial court’s calculanon of the

prejudgmemt interest award against Commermal Umon -Goodrich and Commercial Union agree
' that- prejudgment interest should acerue from the date the contractual obligation becarne “due and

payable” under the insurance contract. See R.C. 1343.03(A). Their dispute forcuse.s on when

. Commercial Union’s contractual obligation to:Goodrich became “due and payable.” The trial

court-found the “due and payable” date to be June 30, 1995, when Goodrich settled its claims
with-its primary insurer.
{958} This Court reviews the trial court’s determination of when prejudgment interest

became “due and payable” under an abuse.of discretion standard. Zunshine v. Cott, 10th Dist.

No. 06AP-868, 2007-Ohio-1475, at §26. An “abuse of discretion” means that the trial court was

unreasonable, arbitrary, or unconscionable in its ruling. Blakemore v. Blakemore (1983), 5 Ohio

st3d 217, 219. An abuse of discretion is more than an error of judgment, but instead
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. demonstrates “perversity of will, paslsion, prejudice, partiality, or moral delinquenéy.” Pons v.

tho State Med. Bd. (1993) 66 Oh10 St.3d 619, 621.

{959} Although Commerczal Union contends that the trial court abused its discretion by

awarding prejudgment interest from June _30, 1995, it falls to propose an a_ltemgte “due and
payable” date. .hlstéad, it essentially maintains that the trial court aBused ité, discretion by
awarding -any prej_udgmeht iﬁteres{ because the &amages were disputéd until the jury resolved the
dispute.? |

{960} As.cxplained above, howeVér, after Goodrich was.awarded a damage judgment on
its breach of contract claim agé,inst Commércial_ Union, tﬁe trial court was obl-igéied to award
frejudgment interest pursuarit to R.C. 1343.03(A). See Zeck; at J44.

{961} Although Goodrich .conten(is that the trial court shoﬁ_ld have uséd_ an earlier “due
| a_nd'.payable” -date, it has failed to demonStfate rany abﬁse of _éiis;:rétion by the trial court.
Goodrich maintains that, based on thé loss payéble.language in one of its thres insurance policies
with Commercial Union, the trial court should have awarded prejudgfnent interest from the date
that Goodrich had actually paid $20 rﬁillioﬁ in cleanup costs, an earlier date than when it settled
with its primary insurer. It further maintains that “[i]f Goodrich chooses CU’s second policy to
ps;y this loss, the effect of the trial court’s Ming would be fo leave Goodrich less than whole[.]”

{1[62} Even if construction of the loss payable language in the second Commercial
Union policy supported Goodrich’s argument for an earlier “due énd payable” date, Goodrich

had not selected that policy at the time the trial court made its prejudgment interest

2 Although Commercial Union also reiterates arguments that it raised through its second
and fourth assignments of error, to avoid redundancy, tlus Court will confine its review of those
arguments to the appropnate assignments of error.
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: determmatlon Goodnch cannot demonstrate any actual- prejudme by the court’s prejudgment
e & ) ’} -

mterest calculatlon but merely speculates as to what prejudice; it may swffer “if” it chooses the

second poliey. -

‘{{[63} Morg:ove*r, as this -Co_urt revie_ws this deeision _uﬂiiei“ ‘an abuse of‘_ discretion
staridard; it was not unréasqnab"l-é' or arbitrary for the't'n'al court to -sélect' a “due and payable” déte
that would be applil(’::able to all three Commercial Union pb'l-icies.,' regardless of: which'poiicy
Goodrich will illtihlately. choose. The trial tourt explained that When_ Goodrich settled its claims
with its primary insurer in 1995, cb-verage under the terms of the Commercial Union policies was

triggered and, because Goodrich had given notice to Commércial_Unjon Jong before that time,

Commercial Union had adequate timé to investigate the claim and ensure that its liability had

béén trigpered. This Court ﬁnds no abuse of discretion in the trial court’s detefmination of when

Commercidl Uniori’s obligation ‘became “due and payable” to Goodrich under the contracts of

7 ihsurance. .

{9164} Goodricﬁ’s third eross-assignment of error against the London Market Insurers is
sustained. Commercial Union’s third assignment of error and Goodrich’s third cross-assignment
of error against Commeércial Ustion are overruled.

_Attti’fnejv Fee Award

_COMMERCIAL UNION’S ASSIGNMENT OF ERROR 1V

“THE TRIAL COURT ERRED WHEN IT DENIED CU’S MOTION FOR JNOV
AND AWARDED GOODRICH A’ITORNEY FEES AND COSTS INCURRED
IN THIS ACTIO
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LONDON MARKET’S ASSIGNMENT OF ERROR VI

“THE TRIAL COURT ERRED WHEN IT DENIED CERTAIN LONDON
MARKET [INSURERS’] MOTION FOR IJNOV AND AWARDED
"ATTORNEYS FEES IN THIS BREACH OF CONTRACT ACTION.”
{465} Both appellants contend that the trial court erred in denying their motions for
judgment notwithstanding the verdict based on the award of attorney fees to Goodrich on. its

~ breach of contract claims. Commercial Union further contends that the trial court erred in

awarding attorncy fees on Goodrich’s ‘bad faith claim. The appellants contend that the attorney

fé_e award should be vacated because the jury failéd to find malice or bad faith on the part of
eithef defendant. | | |

{966} The appellants challenge the legal soundness of an attorney ,feé award in this case,'
apparently ig116ﬁ11g the fact thé% Su;:h an aﬁérd was completely Witﬁin the pararﬁeters of the lggal
iﬁstructioné that the trial court gave to the jury. The jury was not instructed that it must first find
bad faith and/or ﬁward puﬁitive damages before awarding attorney fees. InStéad, the tﬁal’ court
instructed the jury that it could award attorney fees as a component of compensatory damages on
the bad faith claim againsthmmer;:iél Union as well as the claims for breach of contract against
both appellanfs_.

{5167} Without any objection on the record by Commercial Union or the London Market

Insurers, after six weeks of trial and much discussion by the parties and the trial judge about how

‘the couft would 'instrﬁct the jury, the tri_al court instruc_ted the jury that Goodrich was claiming
attorney fees as a component of its breach of contract damages. The court further instructed the
 jury:

“If you find for Goodrich, you should determine whether its attorney fees in this

case are damages for which it should be compensated. You do not need to
determine the amount of attorney fees incurred in this case. If you decide that
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Goodnoh is entitled: to tecover its attorney fees in thls case, the court -will -
determine the amount.

- {968} Jury Interro gatory Questmn Number 60 asked the followmg
- “Not mcludmg the clalm of bad faith, do you find that any damages mclude the
attomey fees Gopdrich incurred in this.case? H-the answer to this question is

‘yes,” you shall not determine an amount for such damages or include an amount -

in any calculatmn of daxnages '

{1{69} The  Jury. answered “yes” to Interro gatory Questlon Number 60 and, as it had been
instructed by the trial court, did not detemune an amount of attorney fees or include an atount
in its calculation ef damages.

{470} Likewise, as quoted above in this Court’s discussion of Cohunerciel Union’s first

a351gnment of error pertaining to the bad faith cla:lm judgment, the jury was instructed that it

could award attorney fees as a component of damages on the bad falth claim, it was given

interro gatqnes to that effect, and it made a ﬁndmg that Goodnch was entitled to attom_ey fees__; on

its bad faith claim. Commercial Union raised no objection on the record to those instructions or
special interrogatories.

{971} The jury followed its instructions and, as it was instructed that it could award

attorney fees as a component of compensatery damages, it did. The appellants later attempted to

vacate this e,ward', contending that there was no legal basis to award attorney fees in this ease.-
{972} Although the parties dispute whether the appeliants raised this issue in their post-
trial motions, it is clear from th.e recorq- that they acquiésced in 'allowing the issue of attorney
fees to go to the jury. The parties-cannot wait until after trial to challenge the legal soundness of
tﬁe jury instructions through a fnot_ioﬁ for judgment ﬁohvithstanding the verdict when they raised
ﬁo objection to those instructions Eefore they were given to the jury. See Hinkle v. Cornwell

Qualilj) Tool Co. (1987), 40 Ohio App.3d 162, 164-165 (irnplieitly holding that jury instructions
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cannot be challenged mfoﬁgﬁ a tﬁotidn for judgment notwithstanding the verdict where there was
1o objection at trial). |
{1]73} Commercial Union and the London Market Insurers essenually challenge the trial
court’s legal instruction to the j ]ury on attomey fees, which they did not challenge at trlal Civ.R
51(A) prowdes that “a party may not ass1gn as error the gwlng or the failure to give any
_ mstructlon unless the party objects before | the jury retires to ‘consider its verd:lct, stating
speCiﬁ'cally the matter objectécf to and the grounds of the objection.” The Ohio Supreme Court
has also repeatedly si;reSsed that, to preserve an issue fofreview, a party must “timely advise a
trial court of possible error, by objection or otherwise[.]” Goldfuss v. Davidson (1997), 79 Ohio
St3d 116, 121, |
{974} The pari:ies and the jury sat _th_rough a Iengthy trial that las.ted. nearly seven weeks.
Th_e trial court gave the partics every‘oﬁpoﬁunify to have input into the jury instructions and
interrogatories. There is notlﬁng in ﬂle fecord. to indicate any attempt by thé appellants to cotrect
this alleged error at the'appropﬁaté time. The trial court did not err in faiﬁng to correct an
alleged error that the appellants acquiesced in and waited to raise until after they received an
unfavorable decision by the jury. - The fourth assignment of error of Commercial Union and the
sixth assignment of error of the London Market Insurers are overruled.
Allocation of Attorney Fees

CROSS-ASSIGNMENT oF ERROR IV AGAINST LONDON

- “THE  TRIAL - COURT ERRED -_IN REDUCING LONDON’S
RESPONSIBILITY FOR GOODRICH’S ATTORNEYS’ FEES.”

{975} After hearing disputed evidence as to the reasonableness and necessity of
Goodrich’s attorney fees in this litigatjon, the trial court determined that Goodrich was entitled to
receive compensation from the apﬁellants for over $22 million in attorney fees and litigation
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costs. ‘To allocate the -appﬁﬂam:-s " responsibility for this attorney fee award, the trial cout further

ordered that Commercial Union weuld be held responsible for a greater portion of the attomey

'fet:s because Goodrich also had ‘been- awarded attorney fees on“its bad- faith claim ‘against

Commercial Union.
{976} Thiougha its fourth 6rosse-assignmer_1t of error against the London Market Insurers,

' Goodrich argues that the trial ourt.erred in its allocation of the appellants’ responsibility to pay

Goodrich’s attorney fees. Specifically, Goodrich contends that the trial court erred in reducing

' ﬂ_le responsibility of the London Market Insurers for the attorney fee award. .
77} Goodrich recognizes that the trial court’s detenxﬂnation of the amount of - attorney
. fges to award was discretionary and that this Cqurf will affirm that decision absent an abusé of
discretion. See, e.g., Bittner v. Tri-County Toyota, nc. (1991), 58 Ohio St3d 143, 146.
~ Goodrich éontends that its attorney fe¢§ Weré reasonable aﬁd argues égainst éreduction of its
attoméy fee award, implying that thié aspect of the trial court’s order somehow re}ducedthe
' éttorney fees that Goodrich was Vawarded.' The trial court did not reduce the doﬂar amount of
attorney fées awarded to Goodrich, héWwever; it simply required Com_m@_rciél Union to pay a
greater share of the award than the London Market Insurers.

{978} ".Goodrich has failed to demonstrate any abuse of discretion by the trial court in
- holding Commercial Uﬁion responsible for a greater portion of the attorney fee awg:d. VThe trial
court expla;ined that the bad faith verdict was solely against .Comm-eré_ial Union, that Goodrich
Was awarded.attomey fees ;as démages on the bad faith claim in addition to its brea.ch of «:.(-)ntl%act
claims, and that the Londbn Marke.t Insurers should not‘be responsiBIe for that share of the

attorney fees becanse the'y_ prevailed on the bad faith claim against them,
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{79} Bearing in mind that it was “impossible to determine with mathematical precision
~ the time and costs attributable solely to the bad faith claim[,}” the trial court allocated the

attorney fees between the breach of contract claims and the bad faith claim based on the

percentage of jury interrogatories attributable to the bad faith claim, The trial court eiplained

that it considered that percentage, 12-per¢ent, to be a reasonable estimate of the costs and time

that Goodrich devoted solely to the bad faith claim, Therefore, the trial court held éommercial
Union 'solelf responsible for 12 percent of the attorney fees and Commefcial Um’on and the
London Market Insurers jointly and séVer_ally liable for the remaining 88 percént of the attorney

fee award. | | |
| '{1[80} Gopdrich_has failed to demonstrate anything arbitrary or unraasonable about the

trial court’s allocation of responsibility for the attomey.fee award between Commercial Union

and the London Market Insurers. Goodrich’s fourth cross-assighment of error against the

London Market Insurers is overruled.

Litigation Expenses

CROSS~ASSIGNMENT OF ERROR IV AGAINST C.U.

CR'OS-S-ASSIGNMENT OF ERROR V AGAINST ILONDON

“THE TRIAL COURT ERRED IN EXCLUDING CERTAIN OF GOODRICH’S
LITIGATION EXPENSES.”

{1[81} The parties agree that the assessment of lifigaﬁbn costs also lies within the sound
discretion of the triﬂ céurt. See Howard v. Wills (1991), 77 Ohio App.3d 133, 137. Goodrich
contends that the trial court abused its discretion by refusing to award it certain Iitigdﬁon
expenses. Speciﬁ_cally, the trial éourt refuséd to order Commercial Union and the London
Market Ingurers to reimburse Goodrich for the fees it had incurred due to traveling for the

purpose of taking depositions or for out-of-town counsel to travel to Akron for trial.
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{982} In the same order denying Gee_._ciri.e_h:reecvery of these costs,'hotrever., the trial
- court indicated that it wonld%awagé;gﬁoQﬂriehlits_,attorngyffeeg for bg.‘thv,_local--and national connsel,
fees which were latér d‘eteﬁr'ﬁiﬁed to<be-over $20 'an:"i'll.:tonsf; Commer.eial:- Union and the London
"Market Insurers had argued -that Goodtich should-not receive attomey fees for both its loeal |
-counsel and natronal counsel because their work was duphcatlve and the natronal ccunsel who

. CE. .
were more experrenced in envuonmental 11t1gat1on charged srgmﬁcantly h1 gher hou:rly rates than

Goodrlch’s local counsel Nonetheless the trial court awarded Goodrlch attorney fees that had
.been charged by both its local and nattonal counsel | | )

{1[83} In the very next paragraph of its order, however the tr1a1 court explamed that it
| would not allow Goodnch to recover counsel’s travel and meal expenses. The court explamed
that “[e]xpenses such as these are not capable cf evaluatlon as-to thelr reasonableness The court
notes that the hourly rate of compensatlon for counsel' is sufﬁe1ent for ltvmg and travel
expensesl | | a

{ﬁ[84} The tr1a1 court’s explanation for denying Goodrich recovery of its travel expenses
as part of its attomey and litigation fees was not unreasonable or arbrtrary Morecver Goodnch
farls to.cite any legal authorrty that 1t has a rlght to recover travel expenses as part of 1ts 11t1 gation
fee award. In fact, Commercial Umon and the London Market Insurers cite authorrty that travel
expenses are not“ recoverable as litigation costs. See, e.g., Tavior -v. McCullouéh-Hyde Mem.
Hosp. (1996}, 116 Ohio App.3d 595, 601, | a

| {485} -' Goodrich has failed to demonétrate an abuse of discretion by the trial court and its
fourth cross-assignment of error against Commercial Um'on and its ﬁfth cross-assignment of

error against the London Market Insurers are overruled.
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Ongomg Fees S

CROSS- ASSIGNM'ENT OF ERROR Y AGAINST C U

' CROSS-ASSIGNMENT OF ERROR Vi AGAINST LONDON

“THE TRIAL COURT ERRED BY NOT AWARDING GOODRICH ONGOING
FEES AND EXPENSES.” '

{986} Thmugh its fifth cross;a;ssignment of error agéinsf CommercialUnion and rits
sixth crossfas-si-gmnent of error against the L’ondozn'Market VI'nsurers, G‘o.odrich asse_rté that, when
fhe tﬁal court determined the attomey fee aWafd, it ér:ed in de_ﬁy_ing its request for ongoing fees
and costs, including its atfomey fees énd costs of this appeal. In évefy brief argument, Goodrich
maintains that the trial court was requ1red to award it attorney feés for this appeal

{987} .Goodnch rehes on two cases that were not breach of contract cases, but were
tnstead declaratory Judgment actions brought by msur(_eds ul_lder the former R.C. 2721.09, and

attorney fc';és. W_éré. allowed under that statutory authority. See Wiﬂdugkby Hills v. Cincinnati
Ins. Co. (1986), 26 Ohio App.3d 146; Kocﬁ & Koasis Land Co., Iﬁ_c. v. Motorits Mut. Ins. Co.

(June 13, 1990), 7¢h Dist. No. 89 C.A. 36,

{988} Under former R.C. 2721.09, attorney fees could be granted by the trial court in

declaratory judgment actions whenever “necessar_y and proper,” yet those requirerﬁents were
often interpreted 1odsé1y. In Motorists Mut. Ins. Co. v. Brandenburg (1995), 72 Ohio St.3d 157,
158, the Chio 'Suprieme Court explained that absent some statutory authority to the contrﬁry, the
g’eneral"iAmericaJl Rule” is that parties to a legal dispﬁte pay thgir ov’vﬁ attorney fees. The court
further held that former RC 2721.09 provided a tfial court with statutory -authority “t0 assess
attorney fees based on a declaratory judginent issued by the cbur_t” and that the trial court had

full discretion to award such fees. Id. at 160.
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oz . HO89Y: Effective September 24, 1999, in.explicit response to.the and.enﬁurg degcisioh,
the Ohio- General Assembly amended R.C. 2721.09 and enacted -R.C. 2721.16..t0 pla@a- a

litmitation on Aattoim'cy fees that can be recovered in-declaratory judgment actions.. See Staff

thes to R.C. 2721.16. The parﬁes discussed on the record that the court’s autherity teo award

a’t;orﬁay fees in. declaratory judginent-actions;was now -limited by statute .and tthe trial judge
exﬁlieiﬂy neted: that shewould not be awardmg attorney fees in the declaratory judgmént action;

+ {090} Because - the cases- cited by. Goodrich have no ‘application here, -Goodrich has

demenistrated 7o error by+the trial court in failing to award ongoing attorney fees and litigation

expenses: Its {ifth “eross-assignment of error against Commercial Union dnd:its sixth- cross-
assighment of error against the London Market Insurers are overiuled,
S Damages

CROSS—ASSIGNMENT OF ERROR 1L A.AINST C U.

| CROSS-ASSIGNMENT OF ERROR H AGAINST LON]_)ON o
. “THE. TRJAL COURT ERRED IN DENYING. GOODRICH S.MOTION EOR

JUDGMENT NOTWITHSTANDING THE VERDICT REGARDING
DAMAGES FOR PAST REMEDIATION GOSTS.”

{913 Goodrich .contends that the trial. court erred in failing to grant its mot_i_or_l_ for
judgment notwithstanding: the verdict on the issue of damaggs. Specifically, it maintains that, it
presented evidence to establish that its past remediation costs were over $74 ‘million and the
jury’s.finding that it had pro#en only $42 millien m damages was irratioﬁal and not supported by
: thfe‘c}fiden-c;ﬁ; |
- 49192} To reiterate, a mofion for j udg.m:ent notwithstanding the verdict should be granted

if, after construing the evidence mest strongly .in favor of the nonmoving party, “reasonable

minds could come to but one conclusion upon the evidence submitted and that conclusion is
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adverse to such party.” Civ.R. 50(A). In other words, to prevail on its motion for judgment

notwithstanding the verdict, Goodrich was required to prove that reasonable minds could only
conclude that it had- proven over $74 million in past femediation costs thﬁt were covered iosses.
under its excééé insurance policies.

| {993} Goodrich relies on a case in which the Third District Court of Appeals reverse(_i

the trial court’s denial of a judgment notwithstanding the verdict because there was only one

rational way to view the damage evidence and reasonable minds could not have viewed it

otherwis_é. See Bellmdn v. Ford Motor Co., 3dbist No. 12-04-11, 2005-0hio-2777, at J28-29.
Goodri'ch essentially contends that the Bellman reasoning is fully éppiicabie here because its
.- damage evidence was clear and undisputed. Unlike the Bellman case, however, the damage
évide.'nde in this case was disputed by the insurers and could have boen inté_rpreted in a variety of
ways by thé jury. ‘ Reasonable nﬁnds could have come to many different conclusions in
determining Goodtich’s breach of contract damages.

{9194} Altlmugh Goddricﬁn presentedévidence that its past .remediation costs were in
excess of $74 million, the défelldmlt insurers vigorouslj disputed whether many of those costs
were reasonable and/or nécessary to the remediation efforts at the Calvert City site, The insurers
focused on many facts that could have led the jurors to reduce Goodrich’s damages.

{995} For example, Goodrich preéented evidence that it chose to do the groundwater
remediation itself, rather than having the _govemm_ent run the remediation, as a means of
controlling the .costs-. There was evidence before the jury to dispute whether the methods chosen
bjr Goo_drich to clean the groundwater were the most cost effective, however. Moreover, the

insurers disputed whether some of Goodrich’s claimed remediation costs were actually costs
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inouited: dueto:the prodﬁd:i@mpmeess, .due’io unrelated .-gronﬁﬁdwatér moniteritig réquirements,

or were otherwise not solely related to this cleanup effort.

~ {496} There were mo- cost invoices forsmost.of the:-work done by Goodrich and the

insurers maintained throughout the trial that many of Goodrich’s self<estimated costs were
grossly inflated. Bven an.expert who purported to have veriﬁedff(}oodrich’_s,re‘medfafidn costs

conceded that his role: was to»‘;deteﬂnfine*wheﬂfier Goodrich had incurred the costs it listed, not

whether the costs were reasonable and necessary. -There .was. also' testimony from anothér

- Goodrichi witness fhat, after Goodrich sold most of its Calvert City plant to Westlake Vinyls;it

Was necessary to’ purchase steam from: Westlake to run the groundwater strippers and Westlake

had been'charging Goodrich nflated rates for the steam. That same witness fumhér_ testified that
45 percent of the waste currently being treated at the main groundwater stripper was attributable
to Wést_lake:_’!s p‘rodﬁctioh-prdces_s. -

e {997} :‘Iﬁd 993, Goodrich spun off its GEON vinyl .division into a separate company,

GEON. ‘GBON later mergediwith another company to form PolYOn'e. Since the 1993 spin-off,

through"a contract with Gdodrich, GEON/PolyOne agreed to pay.the Calvert City ongoing
remediation costs. Althbugh‘-Goodﬂch maintained during trial that it was the only party legally
responsible to t.hg‘ ~goverMSnt for the cleanup costs, the evidence was not disputed that
GEON/PolyOne ﬁad assumed contractual liability to Gdodrich to pay those costs since 1993 and
| thaf it had been doing se’ ;:Tﬁe,cg;s,ts paid by GEON/PolyOne accounted for $293 million of the
total damaga-s-spught by Goodrioch.- The. insurers _oontended that they should have no obligation
to 'mdenmiﬁ Good_riclr{ %ggijnSt a‘ny Cl?a;llJ._P cﬁs_t.s Ein_cur{ed sinc:a 1993 because.these costs are

being paid by PolyOne (“the PolyOne defense”).
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{1[§8} There was also evidenbé that some of the groundwiter contamination came from
the settling bonds and that Goodrich did not _ciose the ponds until it was required to do so
because it was foo expensive. The insurers argued that, had Goodrich closed the poﬁds earlier,

. the EDC contamination may have been lessened.

{1]99} The insurers pave the jury_l_‘nany reasons to reduce fhe damages sought by

Goodrich in this case. There Wére no jury interrogétoﬂes that required the jury to break ciﬂivn
ﬂe damage-award ina manner that woulci explain why the jury found damages of $40 million,
flué $2 million in underiying litigation costs, rather than $74 million. Absent such explicit
| ﬁnding's by the jury, this Court will pot _b_egin.to sﬁeculate abqut which of the insul;ers’
~ challenges pé_r'suaded t_he jury to award less than the total damages sought by Gpodrich. |

- {9100} 1t is clear from the record, however, that much of Goodrich’s evideﬁc_e on whether

its remediation costs were necessary and reasonable was disputed and there Were many reasons.

upon which the jury could have based a decision to reduce Goodrich’s damage figure. Bécﬁuse
reasonable minds could have come to many conclusions on the calculation of Goodrich’s
damages, the trial court did not err in denying Goodricﬁ’s motion for judgment notwithstanding
-the irerdict. Goodrich’s second crbss—a_ssigmncnt' of etror against Comn_é:rcial Union and its
second cross-assignment of error against the London Market Insurers ﬁre- overruled.
| Déclairgtdry Judgment -

CON[MERCIAL UNION’S ASSIGNMENT OF ERROR V

“THE TRIAL COURT ERRED WHEN IT ENTERED DECLARATORY
JUDGMENT RELIEF IN FAVOR OF GOODRICH.”

LONDON MARKET’S ASSIGN'MENT OF ERROR X

“IF 1T IS DETERMINED THAT THE TRIAL COURT ENTERED
DECLARATORY JUDGMENT RELIEF AGAINST ANY OF THE CERTAIN
- LONDON MARKET INSURERS, WHICH EACH CERTAIN LONDON

A-32



33

MARKET: INSWRER. - EENIE"S;E IT - WAS BRROR TO ENTER SUCH
DECLARATORY RELIEF.

S T te

{11 101} The }ury determrned that Commercral Unron and the London Market Insurers had

i Py S 2 ,- AL Sty et C o

breached therr insurance contracts wrth Goodrrch by farhng to prov1de coverage for $40 miltion

A EITTRIRE I HE R
that Goodnch expended for past cleanup costs at Calvert Crty as well as $2 nulhon in underl;ang

Lt

htrgatmn expenses Goodnch had also sought a declaratron that the insurers were contractually
oblrgated to provrde coverage for future cleanup costs at the site. The issue of habrlrty for future

costs was decrded through a post -trial proceedmg and the tnal court detcrmmed that Goodrlch

RIS kst

had estabhshed that damages at 1ts Calvert Clty srte are covered damages under its contracts of

i L

msurance, that 1ts damages contmue to accrue, and that the insurers are requ1red to pay Gocdrrch

T2

for the remedratron and defense costs 1t has 1ncurred or wrll incur after September 30 2005 at the
Calvert C1ty site.

r

{1]102} The Londorr Market Insurers assrgn error to the trial court’s entry of a declaratory

Judgment “if it.is determined that the trral court entened declaratory Judgrneat relief agarnst any

g S A ) s 5 e

of the [C] ertarn London Market lnsurers[ ]” Although the trial court’ 1n1t1a1 entry on thrs matter
made no explicit reference to the London Market Insurers,-- its later judgment entry that
surmnarized the final judgment did. The second, rnore corrlpreheasive entry’ elearlfy.t entered a
declaratory ]udgment against the London Market Insurers.

{9103} Through its comprehenSWe order that surnmarrzed the rrghts and obllgatrons of
Commercial Umon, the London Market Insurers, and Goodrich, the trial court declared that
Cornmercial Union and the London Market Insurers are required to pay the defense and

remediation costs that Goodrich incurs after September 30, 2005, plus interest from the date

those costs are incurred, if Goodrich selects coverage under one of their insurance policies.
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'{ﬁf104} Commiercial Union and the London Market Ins_uters contend that the trial court .
erred 1n detennin:'tng that Goedﬂeh has a right to insurance eoverage for foture -‘cleanup costs |
llaecause. PolyOne is contractually ot;ligated to pay those coets. As this Court neted in its
discussion of Goodrich’s cross-assignmeuts of etror on datnages, the insurers raised this

_ “PolyOne defense™ at tnal They had a]teady brought this defeuse before the jury wh_en it
determined their liability on the bre'uch of eoutract claims. This postitt“iat proceeding was neti an
| epportunity fo reitigate Iiability lssies, | |
{1[105} The tndl court determined prior to the begmmng of trial that certain 1ssues Would
| not be dectded by the ]ury, but would be determmed by the trial court aﬂer tnal if the j Jury found
bad fa1th and/or breach of contract. Those issues mcluded prejudgment interest, attomey fees, .
~and whether Goodrich will incur future cleanup costs.

{1[106} As the trlal court explamed to the partles prior te the commencement of trial:

[It’s my understandmg that if coverage is found here that the jury will be asked

to assess the damages in respect to claims which should have been allowed to

date, but if a declaration of coverage is.made, then any future costs are going to

have to be submitted as you would any other claim for coverage, and the court is

not going to permit any evidence to be presented during this trial regarding. what
those future costs may be.”

The trial court further held in a written order that:
“Insurer Defendants’ Motion in Limine to Bar Goodrich from Introducing
Testimony or Other Evidence Regarding Goodrich’s Alleged Future Costs is

GRANTED. The Court will hear evidence on the issue that there will in fact be
future costs, but this evidence wﬂl not be presented to the jury.”

It was determmed prior to trial that the issue of future costs, as well as prejudgment interest,
attorney fees, and settlement credits would not be detennmed by the jury but, in the event the
jury found liability on the part of the insurers, the issues would be determined by the trial court

through post-trial preceedings. As quoted a‘beve, the trial court clearly emphasized prior to trial
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that the odly.issue. for later determination on the issue of future cdsts was whiether “there will in

~ fact be future costs.”

{1[107} Although Commercial Union and the London Market Insurers attempted-io .

reﬁtigate their PolyOne. defense through this post-trial proceeding, this was not an opportunity

- for them to do so. Just as thf-:y"could not relitigate ‘liabili'ty Jissues -during the “pqstftl‘ial
proceedings on attorney fees, prejudgment interest, or .s_et_tlrementl bred_it’s, they ,COuid not do so in
this lhrﬁted_proceediﬁg on fut_ﬁrc costs. . |

{ﬁ[IOS} The PolyOne défense to.the insurers’ obligation to cdver Goodrich’s. remediétidn
rc'o's'ts incutred after 1 993 was put before the jury to defennine as the frier of fact. Because the

parties did not test the issue with a jury interrogatory, however, there is no way of knowing the

~ jury’s finding on this defense. ' Nonethe]ess, the insurers put this coverage defense before the

jliry_a-t tnal and impli‘citly asked the jury to make a ﬁ_ndirig on thiis defens_é.— Because the _]ury was
not asked-to make a finding, we do not knorw Whethef the jury aoceptéd or rejected ﬂns defense. -

{41109} The absence of an explicitsﬁndﬁlg by the jury. on the PolyOne defense, howe@r,
did not give the parties an gpportunity‘fo relitigate the issue through a post-trial ﬁroceeding
before the trial judge. The Rules of Civil Procedure provide limited é_wénues for the trial court to
delve 1nt0 or bvertur; a jﬁry’é ﬁndin;gs,' none of Which v:;as followed.'hlere. Because the PolyOne
deféﬁse was not properly before the trial court in this post-trial proceeding, the trial court did not
err in refuéing to revisit that defense.

{f110} In a brief, additional argument, Commercial Union asserté that (;leclaratory rv:lief
was ﬂso iﬁappropriate because it is unknown Whe_ther Goodrich will incur further liability and
‘declaratory relief éannot be based on speculative future events. Although the trial court noted in

| its initial judgment entry that Goodrich “may” incur future costé, the evidence before the court
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was not disputed that there will be add_itiona.‘l environmental cleanup ct_ists incurred at the Calvert
- City site and, aside from the PolyOne defense, the defendants did not dispute that Goodrich will
‘incur liability for those costs.

{11111} The trial court found, based on the presentation of evidence that Goodrich will

incur future cleanup costs, that Commercial Union and the London Market Insurers are required _

to pay to Goodrich Corporatlon the remechatlon and defense costs [Goodnch] has mcurred or
._w111 incur subsequent to. September 30, 2005”_ for cleaning up the Calvert City site and for
defending,runderlying actions in‘accordfanbe with any of their COhu_*acts orf insurahcé selected
ﬁild&'f Géc;dyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co., 95 Ohio St.3d 5.12-, 2002-Ohio-

2842.

{9112} Because Commercial Union a_nd the London Market Insurers have failed fq

demonstrate any error in the trial court’s declaratory judgment, Commercial ‘Union’s fifth

assignment of error and the London Market Insurers’ tenth assignment of error are overruled,

- Pollution Exclusion

COMMERCIAL UNION’S ASSIGNMENT OF ERROR VI
“THE TRIAL COURT ERRED BY DENYING CU’S MOTIONS FOR
DIRECTED VERDICT AND [JUDGMENT NOTWITHSTANDING THE
VERDICT] BASED ON ITS POLLUTION EXCLUSION.”

- LONDON MARKET’S ASSIGNMENT OF ERROR VII
“THE TRIAL COURT ERRED BY DENYING CERTAIN LONDON MARKET
INSURER’S MOTION FOR A DIRECTED VERDICT OR JNOV BASED ON
THEIR POLLUTION EXCLUSIONS .

7 {4113} Through Commercial Umonr 8 smth assignment of error and the London Market

Insurers’ seventh assignment of error, both appéllants contend that the trial court etred in failing
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“to graﬁt either a directéd verdict or -aljud'giﬁer.lt notwithstanding the verdiet based on-the pollutioﬁ
exélusions in seme.of the relévantinsumce polin:iﬂs..3 : | 7
'. r'{ﬁ]ﬂfé}'}Again: .ré‘stat&ng\;zth;e standard;' a tnal court should _grént..a ﬁqﬁon for directed
‘ yerdict or a motion -for. judgment nmmithstahding the -verdict only ify after construing the
evidence.most strongly in favor of the gonméﬁhgrpaﬁy, _‘-‘reaspnable minds ¢ould come to but
one ,cogclus’ion- uﬁon the evidence submitted and'that éonélu;sion is adverse to such.: party.”
Civ.R. 50(A). Consequently, the trial court would have erred in denying these rﬁ@tian$ onljﬁ.)if '
the jufors could onty have found that the"p"ilution exclusions in some of the insurance pbliciés
issued by Commercial Union and the LondonMarket Insurers. preciuded coverage .for,:the.Galvert '
City cleanup costs.
| {{[115} There was evidence that one of the -Cp'minercial Uhion' pp_licies rand:fsome of the
‘Lo’n’don_ Market Insurers’ ”policies' issued beginning | m the eaﬂj} 1970s induded pollution
exclusions . with sudden ‘and accldental” ‘exceptions. Basically, thésé' pollution exclusions
prowded that there would: be no insurancescoverage for property damage gaused by the d'xschange. ,
or release of pollutants into the environment unless the release ot discharge was sudden and
accidental. ,'I‘hus-;::il(-‘}oodrich was ‘required to establish that its propérty. damages (EDC
groundwater contamination) had been cansed by releases of EDC into the environment that were
‘both abrupt and accidental. See Hybuc-l Eq‘uip;_ Corp. v. -Sphére Drake Ins. Co., Ltd. (1992), 64
“Ohio St.3d:657 , 665. O‘hio courts bave held that .t_he burden is upon the ﬁpli.cyhdlder to establish

that the exception to-the pollution exclusion is applicable. Plasticolors, Inc. v. Cincinnati Ins.

* There is no.dispute that some of the insurance policies of each of these insurers, mcluded
no pollutlon exclusion. Consequently, this cxcluswn pertains to only some of the relevant
policies and is not fully dlsposmve of the coverage issue as to either appellant.
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Co. (1992), 85 Ohio App.3d 547, 550. |
{4116} Thus, the parties® rlitiga,tiorn' on thié issue ﬁecessarily ‘fbc'used on the possible
causes of EDC grqundwatef 'Cdntammatioﬁ at Calvert City: gradual EDC discharges from the
plant VGI‘SUS. sudden and accidental spills of EDC, Goodrich breSented evidence that there had
“been several sudden and accidental releaées of EDC at the Calvert City plant during the relevant
time frame and that thesé _Suddﬁ‘bn'. and accidental spii_ls were among the main sources of EDC

contamination at the site.

{4117} The relevant spills included a rupture in a pipeline through which EDC was .

‘ pufnped into the plant from barges oﬁ the Tennessee River. It was estifr_latéd that approximately
60,000 gallons of EDC had spilled by the time the leak was discovered and the transfer was shut

down. Another spill of approximately 2,000-6,000 galions of Ebcfcontairﬁng Wﬁter Qcﬁcut’red

~ due to a reactor problem, Goodrich also presented e\‘_}idence‘that there had been additional

significant spills of EDC .fhat had been sudden 'énd accidental: 7,000-10,.000 gallons of Vinyl

chloride, 4,000-6,000 galions of :EDC-contaiﬁing wastes, and 750,000 pounds of vinyl chloride.
{9118} The insurers concede that Goodric_h presented evidence of many sudden and
accidental releases of EDC at the'(-ialvert City site. Goodﬂéh also presented evidence that the
sudden releases of EDC contributed to the property damage at the site, but that it was virtually
-_ impossible to measure how much E_DC contamination came from a given source, Goodrich
“established facts that thére had bf_:eﬁ sudden andracg:idental releases of EDC that catlsed prbperty
damage, but it was unable to quantify the extent of propgrfy damége that was solely -att_ributable

to the suddenlreléases of EDC.

{11119} The dispute between the parties is whether Goodrich’s coverage under the sudden

and accidental exception to the pollution exclusions was limitéd to the property damage that it
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dould direcﬂ;y.attﬁbu’&evto theisudden spilly; The parties do not cite, nor could this caurt find, any
Ohio authotity that directly addresses this issue, . -
{1[@120?}& is‘the position of Commereial Union and.the London Market Insurers that,

because Goodrich could not demonstrate how much .of the EDC eorntation-,. was- directly

attributble to the.sudden and accidental releases; it had failed to prove that any of its damages -

qualified for coverage under the sudden and accidental exception to- the pollution exc:l-u.sions‘.
The insurers cite a single Califomia'appeliate decision to support their position. See Gblden
E‘agle- Refinery Co,, Inc. v. Assbciatéd-lﬁfemaﬂ‘; Ins. Co. (2001), 85 Cal.App.4th 1300, 1‘314—15.
'Thc ‘Golden Eagle decisién °W:a5 called into question:by another Caiif@nﬁar.dppet}ate district,
however, because.its reasoning purpbﬁedly ignor'edCali_forﬁia Supreme Court caSe ~IaW'on.iﬂle

issue of*insurancé coverage when there are concurrent causes of the property damage. See State

v. - Uniderwiiters-at Lloyd’s London (2006); 54 Cal_.Rptr.Sd 343, 357-61; certiorari granted, -

(2007);:57 Cal Rptr.3d 542. . o

{121} Goodrich;«oﬁ the other hand, maintains#that because ity préperty dﬁmage resulted
from both an insured cause (sudden and accidental spills) and an excluded: cause (grédual EDC
releases) that a;'e-;indivisible', the insurance policy covers the loss. G@odﬁ‘ch-maintajns, with
supporting authority, that-Ohie courts follow a “concurrent cause” theory of insurance recovery.
Where prppeﬁy &ar_nage results ﬁom more-than ene contributing cause, and the insutance policy

“expressly insures against direct loss and damage by one element but excludes loss or'damage by

another element, the coverage extends to the loss even though the excluded element is a

 contributory cause.” Andray v. Elling, 6th Dist. No. L-04-1150, 2005-Ohio-1026; at Y34,

quoting Gen. Am. Transp.-Corp. v. Sun Ins. Office, Ltd. (C.A.6, 1966), 369 F.2d 906, 908.
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{41122} Courts in other juﬁsdictioﬁs, including the s_ﬁpreme' Courts of Minnesota and
Rhode Island, have aﬁplied the .concur_rent causation doét_rinélto situations such aé this, where
-dama,ges are causgd by both insured and uninsured causes that- are indiﬁsible, and have
concluded ﬂiat the-r.e. is insﬁ:_ranée coVerage in such situations. See, e.g., Sav~o-Mat, Ine. v, Nat'l
Farmers Union ?mperg; and Cas. Co. (Aug, 25, 2005) Colo.Dist.Ct. No. 00 CV 8556; Textron,
'Inc v. detna Cas and Sur. Co. (2000), 754 A.2d 742; SCSC. Corp v, Allzed Mut. Ins. Co (1995),
536 N.W. Zd 305

{1{ 123} The decisions cited above followed the premise that once the insﬁref establishes
that an exclusmn is apphcable the burden shifts back to the 1nsured to establish the applicability
of an exceptlon to the exclusmn ‘Once the msured has establlshed facts to tngger the sudden and
.accldental excepnon, however, the burden shifts back to the insurer to prove that the excluded
gradual releases of pollutmn were the overndmg cause of the 1nsured’s damages. The msured
does not have the addltlonal burden of provmg that the sudden and accidental oocuﬁences were
- the sole or overriding cal}sé of the damage, for it is ulfimately the burden of tﬁe insurer to prové
that dama,g_es fall within an exclusion from coverage. Seg, e.g., SCSC Corp,, 536 N.W.id at 314.
1t is also the law in Ohio that “[a] defense based on an ex'c_eption or exclusion in an insurance
policy is an affirmative one, and tﬁe burden is cast on the insurer to establish it.” Continental
Ins. Co. v ,-Louis.Marx & Co., Inc. (1'980),_ 64 Ohio St.Zd 399, 401, quoting Arcos. Corp. v. Am.

 Mut, Liability Ins. Co. (D.C.E.D.Pa.1972), 350 E.Supp. 380, 384.
| {91124; The position taken by SCSC Corp. seéms to be more consisteﬁt with Ohio law on
_ conéurrent causation than the California position cited by Commerc_:ial Union and the London
Market Insurers. Therefore, Goodrich established tq'the jury hat it hﬁd susfained' damages due

to sudden and accidental releases of EDC info .the groundwatef and that those sudden and
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accidental réleases Ijidfdaused prgperty datny that was ’iéndiei&é.iﬁlé“ fronr the damage cauéed by
gradual releases ofﬁDC Absent evidence by t'he 1rfsur;.=.rs to the oontrary, Goodnch’s rfallure to

' sega P L

-prove that The suddjei; and ac01denta1 releaseé vlv*enél"fhe ﬁsble or everriding éause of 1ts refmedlatlon

lbility did nét defeat ifsfclaiﬁis&undéf‘ tlie sudden and-accidental exveption’ fo the pollution

éxcliRions. SRR N ' '

{9125} For the reasons stated above, the trial court did not-err in deﬂymg the motions for
dlrected verdict -and- Judg‘ment notvmthstandmg the verdict filed by Cominermal Union and the
London Market Insurers based ori ‘the-pollution exc_lusm_ns in sc_)me of their pohéiés. Comimeréial
Uniiens’ sixth arid‘the Dondon Market Ififsur.er's" seve'tith assignments of efrof afé ovepruled: -

| Speufiaty of Trial Court Judgment C e e ‘

' - LONDON MARKET’S ASSIGNY

‘NT OF ERROR 1 -

S “THE TRIAL COURT EREED BY ENTERING A COLLECTIVE JUDGMENT
AGAINST CERTAIN LONDON MARKET INSURERS AN ENTITY THAT
<"DOES N@T EXIST:* - . _ B PR

T {B_QNDON,:MARIQETR;S.ASﬁiGNMi_EN’F- OF ERROR_II_

-+ “THE TRIAL COURT ERRED.BY AWARDING AN AMOUNT AGAINST
THE CERTAIN LONDON MARKET INSURERS IN EXCESS OF THEIR
- REMAINING. SEVERAL SUBSCRIBED: PORTIONS OF -THE! POLICY
LIMITS.”

bigt ~ o~ A

LONDON MARKET’S ASSIGNN[ENT OF ERROR VIII

“THE TRIAL COURT ERRED BY AWARDING GOODR_ICH DOUBLE
DAMAGES.”

LONDON MARKET’S ASSIGNMENT OF ERROR IX

“THE TRIAL COURT ERRER BY F}AILING TO REQUIRE GOOQDRICH Te
SELECT A TRIGGERED POLICY AGAINST WHICH TO MAKE A CLAIM
. PRIOR TO ENIRY QF. JU;IQGNLENT »

]
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LONDON MARKET’S ASSIGNMENT OF ERROR 111

“THE TRIAL COURT ERRED BY AWARDING POST-JUDGMENT -
INTEREST, AS POST-JUDGMENT INTEREST IS NOT DUE UNLESS AND '
UNTIL AN OBLIGATION TO PAY EXISTS.” '

{41126} The London Market Insurers raise several a331g11ments of error that have been
grouped together because they all pertam fo the London Market Insurers apparent confusion
about partlcular language in the trial court’s Judgrnent entry.

| {41127} The London Market Insurer.s ﬁrst contend that the trial court erred in entering
judgment against “Certain London Market Insurers,” rather than the individual insurance
eompanies, because 1o such entity exists To avoid conﬁtsion to the court and jury,fthe London

Market Insurers had represented themselves as a collective entlty throughout these proceedings.

‘Although the trial oourt’s judgment again makes repeated references to the London Market

' -:Insurers as a colleetlve entity, the trlal court was also careful to list the speolﬁc London Market'

insurance companies agamst whom 1t was entenng Judgment: “Accldent and Casualty Company;
Commercial Union Ass_uranoe_ Company; Edinburgh Assurance Company; United Scottish
Insurance Company; Victoria Ins. Co. Ltd.; Road Transport, GP AV; Winterthur Swiss Insurance

Company; World Auxiliary Insurance Corporation Limited; and Yasuda Fire and Marine

Insurance Company.” The trial court’s judgment entry is clear that judgment was entered against-

these individual insurarrce eom‘panies, jointly and severalty with Commercial Union, and not
some colleotive entity that does not exist. The London Market Insurers’ first assignment of error
1s overruled.

q 128_} Through their second and eigh_th assignments of error, the London Market
Insurers oontend that the trial court erred in awarding Goodrich double damages and in enitering

judgment against them for $22 million because that judgment exceeds the aggregate liability
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limits:of its remaining policies. « Phe London!Market Insurers apparently; believe-tliat. the trial

court’s judgment entry .awards, Goadriﬁlm $22 million against Commerdial:Union.and another $22

million against the- Jg,ohdgf)ﬁ'z-Market::Insﬁmr;s; rAgain, the -London,-'Markgt-z Insm:ers seem: .to
misunderstand the‘tﬁai court’s judgtﬁeﬁt. |

{1[129} 'Ihe t_rial court eiplicitly stated that it awarded Goodrich a. single award of '$22

- million ‘iﬁ'éompensamry damages against Commercial Union and the Logdon Mirke Insurers

“fointly and severally.” The trial court clearly did not award Goodrich a damage judgment of

$44 million, but instead awarded '$22 million, for ‘which Commercial Union and the. London

Market Insurers- are jointly.and severally résponsible. The London Market Insurers’. eighth

assignment of error is overruled. - r;

- {4130} Moreovery in addition to ordering that there would bejoint and several liability on

“the damage award, the trial court repeatedly stated ﬂarﬁﬁgh()ntiits-,{judgment venfry that.its -

judgment against each defendant insurer presumed selection under Goodyedr‘i Tire & RubberCo.
v. detna Gas.-& :Surety«‘éjo.. ;95 Ohio. 8t.3d.512, 2(]02’—Ohi,.6-2842,-.at 112. In.Goodyear, the Ohio

Supreme Court.‘-i'everse_d this Court’s decision that had applied a pro rata allocation of liability

among ifisurers for a continuous injury, deciding instead to apply an “all sums” approach. The |

.Goodyear court:held that an insured “is entitled to secure coverage from a single policy of its
- choice ﬂlat-'qe‘wers' ‘all sums® incurred as damages ‘during the policy period,’ subject to that
policy’s limit of coverage.” (Bmphasis added.) Goodyear, at11.

{131} 1n other words, under Goodj)ea'r, Goodrich has the fight to select the pcﬂicy o1

~ policies under which it wishes to pursue coverage, but its right to such coverage is necessarily

limited by the liability limits of the selected policies, putsuant to the -cxplicit fanguage of

| Gobdyéa%. The Arial court’s journal entry also states .repeatedly ‘that, in the event Goodrich
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chooses different coverage'(coverage‘ under the other insurer’s policy or po.liéiés), a givén insurer .

is obligated to pay up to the applicable limits of a selected policy, with interest to be calculated

 theteon. Therefore, the trial court did not order the London 'Market_' Insurers to pay Goodrich a |

 damage award in_‘exqess of the aggregate linﬂté ogf its remaining policies. The-L_ondon Marké't
Iﬁsu’rers’ second assignment of error is overruled. | |

| 19132} Th:ough their ninth Vassrignment of errqr,_the Lon&oh.Market Insurers contend that
the trial court erred in failing to require Goodrich to select a policy for covérage béfOre it entefed
jud'gment._ _ The rLondd'n Market Insurers merely assert that the trial court could have avoided
confusion if it had reqﬁired Goodrich fo select a policy forr éoverag_e as “recommended” by the
Ohio Supreme Cqurt in Go‘;.)dyear. Thls Court finds nothing in the Goodj}'ear decision that
mahdétes the trial court to .requiré Goodrich to make a policy selection before it enters judgment,
The London Market Insurers. have failed to demonstraie any eﬁor by the trial court and their
ninth assignment of error is ov.éfrulec-l.

{4133} Through their third.assignment of error, the 'London Market Iﬁsureré contend that
the trial court erred in awarding Goodrich post-judgment interest against it.'. Aside ﬁ'pm
rciteratiﬁg _, arguments that it raised through other assignments of error, which will not Bc
discussed again here, the London Market Insurers maintain that the trial court erred in awarding

post-judgment interest againsf_ them, because they will owe no such interest.unless Goodrich

selects coverage under one of their policies. As explained above, the trial court stated

throughout its judgment entry, and specifically pertaining to its award of post-judgment ihterest
against the London Market Insurers, that its award presumed selection under Gobdyéar, supra, of
one of policies of the London Market Insurers. The trial court further explained that “[i]f

Goodrich should select different coVefage, London will be required to pay up to the limits of the
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VG-WGFage '@Iia-l-i:gatic-iom wof the seldcted -annd@n-*pnhcy arpnllcwswﬂh interest calculated thereon.”
The London Market Tnsurers hnve failed to demonstrnte any error in the trial m’ s award of |
pm‘sﬁj:Udgz;nent interest and;their*thi—r_’d assignment. of errer is. .@wemu]zéd._ ST

{1['134-} The Liondon Market Insurers’ ﬁ'ESt, .seéond, third, eighth and ninth _assignménts of
error are o_verrnled; E | do | |

Discovery of Claims Handling Materials

" CROSS-ASSIGNMENT OFERROR AGAINST C.U,

“THE TRIAL COURT ERRED.BY HOLPING BOONE DID NOT APPLY TO
THE PRE-DENIAL CLAIM MATERIALS REQUESTED BY GOODRICH
. AND BY FAILING TO COMPEL THEIR PRODUGEION? -+ '

{41135} Through its first cross-assignment of error against Commercial U-nion Gondric'h'

contends that the trial court erred in denymg its. motmn to compel Commerclal =Un10n to produce
certain’ prc-demal clalms handlmg mafenals that allegedly Would have supported its- claim for
"punit:lve damages on the bad falth cla.lrn agamst Commercnal Umon. Goodnch argues that it was

"W:

ent1tled to dlscovery of these matenals pursnant to the Ohio Snpreme Court’s h@ldmg in Boone.
v. Vanliner Insurance Co.-{2001); 91 Ohio S‘t..3d209ﬂ

{8136} Citing .Boone, 91: Ohio St.3d 2,1:3-1'4, the triai eourt did grant .Ge'adﬁeh’s motion
to compel discovery of pre-denial claimis imaterials from Gnmmercial Unjon to the fpllewing
extent:

“The insured is entitled to discover claims file materials containing attorney-client
communications related to the issue of coverage that were created prior to the
denial of coverage. At that stage ofreldims: handlmg, the claims files will not
contain Work product[ ]”
Ll A
{1]137} Goodnch mamtams that the trial COLII"[ mlsconstrued Boone and mterpreted it too
.,"‘ A RER A A
narrowly Speuﬁcally, Goodnch mamtams that ina bad faith clann Boone requires discovery
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of pre-denial materials, iﬂcluding materials outside the claims file and attorney Wprk ﬁroduct‘
* This Coﬁrt’ disagrees.
{9138} Other jurisdictions may have ihterprcted Boone to suppoﬁ Goodrich’s position,

~ but this Court has not. See, e.g., Garg v. State Automobzle Mut. Ins. Co., 155 Ohio App 3d 258,

264—265 2003- Oh1o 5960 (Second District Court of Appeals construing Boone more broadly)

Tn its discovery orders, the trial court quoted direcﬂy_ from the Boone Opinion and applied the
_syilab}ls law verbatim.. This Cour’t finds no error in the trial court’é a.pplicatio.n of ﬁoone..

{9139} A_lthougﬁ Goodrich- éuotes’ selected 1angﬁage from the Boone opinion that
_ su‘ggeéts that wofk prdducf may also be discoverable, the ‘Boone majority cleélrly explains its
| holding .as it pertains to Wﬁrk product; |

“['Wle bold that in an action alleging bad faith denial of insurance coverage, the
insured is entitled to. discover claims file materials containing attomey—chent
‘communications related to the issue of coverage that were created prior to the
* denial of coverage. At that stage of the claims handlmg, the claims file materials
‘Wlll not contain work product, i.e., things prepared in anticipation of litigation,

because at that point it has not yet been determmed whether coverage exists.”
Boone, 91 Ohio St.3d at 213-214 : :

{4]140} Nothing in the Boone holding supports Goodrich’.s ‘assertion that it was entitled to

discover Commercial Union’s work product or materials outside the claims file. Goodrich has

failed to demonstrate that the trial court construed Boone too natrowly or that it otherwise

misapplied Boone. Goodrich’s first cr()ss-assighment of error against Commercial Union is
overruled.

Vérdicts for Other Defendants

CROSS—ASSIGNMENT OF ERROR VI AGAINST C.U.

CROSS-ASSIGNMENT OF ERROR VII AGAINST LONDON

“THE TRIAL COURT ERRED IN ENTERING JUDGMENT FOR INA ON
GOODRICH S BREACH- OF-CONTRACT CLAIM.”
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(GROSS-ASTIGNMENT.OF ERROE

A5 .S-Swl&SSi—GNMENT OF ERR@RVILIA ’S}TﬁL@NDQN N

- “THB. T«RIA;L!@@UBE'E ERRED.IN fENTERE&G JUBGMENT FOR: CAL UNION
ON GOODRICH’S BREACH- OF CONTRACT CLAIM ”
Hpe o7 R T IO J
{1{141} Goodrlch contends that the ’mal court erred i in entenng Judgment for the Insurance

Company of North Arnenca (“INA”) and Cahfornra Union Insurance Company (“Cal Unron”)

on 1ts breaeh of contraet elarrns agarnst them

{1[142} As noted above, most of the defendant insurers settled W1th Goodn.eh before or
AT '-*t iyt u o it
durrng the trial. By the tnne the case went to the jury, Goodrrch had breach of contract claims

Lottt F e L x‘-i

' agamst four dlstmct defendants or defendant groups (Commercral Umon the London Market

7 Insurers INA, and Cal Unron) The Jury was grven general verdwt fonns on the breach of
contract elau.n agalnst eaeh of the four defendants and at the same time, was grven four sets of

: _r“,'-:’*' 2 NES

Y

R

general verdrets for Goodneh agalnst Conunercral Unlon and the London Market Insurers and

4 s

for INA and Cal Union against Goodrieh.

{1[143} Goodrich contends that the j Jury s answers to the written interro gatorres pertamrng
R T 2 f iyyi;:.:{ -3 .
to INA were inconsistent wrth 1ts answer to mterrogatorres pertarnmg to Cal Umon and/or

' wrrtten mterrogatorres to answer on each separate breach of eontract clarrn The Jury returned- .

Cornrnercral Unron Goodrrch contends that pursuant to CrvR 49(B), the trral court was

Lo

requrred to address these meonsrstencres
{91144} ClV R. 49(B) provrdes in relevant part
’ e dl I Y
' “When the general verdict and the answers [to written mterrogatorres] are
~ consistent, the appropriate judgment upon the verdict and answers shall be entered
pursuant to Rule 58. When one or more of the answers is inconsistent with the
generil.verdiet, judgment may be entered pursuant to Rule 58 in accordance with
the-answers, notwithstanding the general verdict, or the court may return the jury
.. for further.consideration of its answers and verdict or may order a new trial.”
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{41145} Goodrich has failed to demonstrate that Civ.R. 49(B) had any application here

because there were no inconsistencies between any of the: four general verdicts (pertaining to

Connncfcial Union,,th‘ei London Market Insurérs’, INA, or Cal Union) and the answérs to. written
interrbgatories_that co;reslaanded.to each paftidulaf genel;ai verd;lct The jury’s answers to the set
- of interrogatories pertaining to each 'of the four defendants was entirely conaistent wifh its
Hgénéral verdiats fpf INA and Cal Uﬁioﬁ,"and its general verdicts for. Goo&rich and againSt

Commmercial Union and the London Market Insurers.

{9146} Goodrich merely raised inconsistenciés between the jury’s findings ori_ the distinet

faéts pertaining to the different defendants, not any inconsistency between the answers to

interrogatories and the general verdict on any one defendant. Théreforé, Civ.R. 49(B) was -

inapplidable and the trial court did nat erf_ by failing to reconcile any inconsistency m the jury’s
answer to \arri'tfeai.n;terrbgafz(_irie_s be_tﬁreen different dafendaﬁts. The sixth aﬁd seventh cross-
-a'ssi g:mients of error against Conunérciial Union and tha seventh and e1ghth Crogs-assi gxnnants of
error against the London Market Insurets are overruled.

| | IIL.

. {11147} Goodrich’s tiﬁrd cross-assigmnent of error agaihst the London Market Insurers is
sustaihedJ The remaining assigmnenta of error 'and cross—assignmenta_ of error are overruled,
The judgment of the Summit County Coutt of Common Please is affirmed in part and reversed,
only 1nsofa:r as 11: failed to award prejudgmcnt interest against the London Market Insurers. The

cause is remanded solely o address the issue of prejudgment inte_rest against thé-London Market

Insurers.

Judgment affirmed in part,
: reversed in part,
and cause remanded.
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Theﬂaﬁn finds that there-were: reasonsble grounds for ﬂ:us appeal

“We order that a spec:lal mandate issue out of ﬂf].’lS Court, dlrectlng the Court of Common

g e RS ey S TN

Pleas, County of Sunn:mt, State of Ohm to carry th13 Judgment into executlon A cernﬁed copy

o

of this journal entry shall constltute the mandate pursuant to App R 27

Immediately upon the filing hereof, this document shall constitute the journal entry of '

judgment and it shall be file stamped by the Clerk Of the Coui“t of Appeals at which time the

| period for review shall begin to run.” App.R. 22(E). The Clerk of the Court of Appeals 18

instructed to mail a notice of entry of this Judgment to the parties and to make a notation of the
mailing in the docket, pursuant to App.R. 30.

Costs taxed to all parties equally.

DONNA J. CA
FOR THE COURT

SLABY, J.

MOORE, 1.

CONCUR

APPEARANCES'

IRENE C. KEYSE-WALKER SUSAN M. AUDEY, and KAREN ROSS, Attorneys at Law, for
Appellant/Cross—Appellee .

DENNIS J. BARTEK and NATALIE ‘M. NIESE, Attorneys at Law, for Appellee/Cross-
Appellant. :

BRIAN D. SULLIVAN, ROBERT V. P. WATERMAN, and THOMAS D. VWATERMAN,
Attorneys at Law, for Appellant/Cross- Appellee

" PAUL A. ROSE, SALLIE CONLEY LUX, and AMANDA M. LEFFLER, Attomeys at Law, for
Appellee/Cross—Appellant :

VLISA DEI GROSSO, Attorney at Law, for Appellee/Cross—Appellant.
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STEVEN G, JANIK, Attorney t Law, for Appeueé/Cmqs-Appenant

ANDREW REIDY and CATHERINE SERAFIN Attorneys at Law, for Appellee/Cross- _

Appellant.
DANIEL CARTER, and J EFFREY RUPLE, Attoméys at Law, for Appellee/Cross-Appellant.

" MICHAEL J. BAUGHMAN, Attorney at Law, for Appellee/Cross-Appellant.
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IN THE COURT OF COMMON PLEAS

#}] JAH L AN 9:59 SUMMIT COUNTY, OHIO
LU RS ’.‘:.«,'-E(: 7
SLEBHSDRICH GORPORATION, )
}  CASE NO.CV 1999-02-0410
Piaintiff, )
) JUDGEBOND
~¥§~ ) .
).
) FINAL JUDGMENT ENTRY AS TO
COMMERCIAL UNION INSURANCE )  COMMERCIAL UNION INSURANCE
COMPANY, et ai., )  COMPANY AND CERTAIN LONDON
)  MARKET INSURANCE COMPANIES
Defendants. . )
)

This matter came on to trial to a jury and to the Court on December 6, 2005. The
jury returned its verdicts and interrogatory answers on January 18, 2006. This Court
conducted a hearing on May 25 and May 26, 2006, upon various issues reserved for the
Court, and it has considered various briefs and argumeﬁts presented by the parties since
the discharge of the jury.

In accordance with the verdicts and interrogatory answers of the jury and tﬁis Court’s
various decisions filed on July 21, 2006, and Novembér 7, 2006, the Court hereby enters
final judgment in favor of Goodrich Corporation and against Commercial Union
Insurance Company, nka One Beacon America Insurance Company (“Commercial
Union”), and Certain London Market Insurance Companies (“London™). The London
Market Insurance Company Defendants which remain in this case, and against which this
final judgment is entered, are Accident and Casualty Company; Commereial Union
Assurance Company; Edinburgh Assurance Co.; United Scottish Insurance Company

Limited; Victoria Ins, Co. Ltd.; Road Transport, GP AV; Winterthur Swiss Insurance
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Company; World Auxiliary Insurance Corporation Limited; and Yasuda Fire and Marine
Insurance Company. Final judgment is entered as follows:

1. The Court enters judgment as compensatory damages against Commereial Union and

London, jointly and scvéra]ly, in the amount of $22,000,800, which includes: (a)
remediation costs through September 30, 2005, for the Calvert City, Kentucky,
environmental site in the amount of $20 Million; and (b) defense costs through
September 30, 2003, for the underlying actions concerning the Calvert City,

Kentucky, environmental site in the amount of $2 million.

. The Court further enters judgment against Commercial Union for (a) interest upon the

amount of $22,000,000 through May 25, 2006 in the amount of $19,661,893.41; and
(b) interest upon the amount of $2 million through May 25, 2006, in the amount of
$802,939.21. This calculation presumes selection under Goodyear Tire & Rubber

Co. v. Aetna Cas. & Surety Co., 95 Ohio St. 3d 512, 517 (2002), by Goodrich of

- Commercial Union coverage that attaches at $20 million and provides indemnity

limits of at least $20 million. If Goodrich should select different coveragle,
Commercial Union will be required to pay up to the limits of the coverage obligations

of the selected Commercial Union policy or policies with interest to be calculated

thereon.

. The Court further enters judgment against Commercial Union for interest upon the

damages referenced in paragraph 1, above, in the amount of $3,616.43 per diem from
May 26, 2006, until such time as the judgment for damages referenced in paragraph 1
is satisfied. Ifthe rate of statutory interest currently provided by Ohio R.C, 1343.03

and R.C. 5703.47 is modified after the entry of judgment, this per diem rate will be
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adjusted to reflect any such ﬁxodiﬁcation. This calcufation presumes selection under
Goodyear Tfre & Rubber Co. v. Aetna Cas. & Surety Co., 95 Ohio St. 3d 512, 517

{2002), by Goodrich of Commercial Union coverage that attaches at $20 million and
provides indenmiﬁz limits of at least $20 million. If Goodrich shouid select different
coverage, Commercial Union will be required to pay up to the limits of the coverage

obligations of the selected Commercial Union policy or policies with interest to be

calculated thereon.

. The Court further enters judgment against London for post-judgment interest in the

amount qf $3,616.43 per diem from the date that this judgment is entered until such
time as the judgment for damages referenced in paragraph 1, above, is satisfied. If
the rate of statutory interest currently provided by Chio R.C. 1343.03 and R.C.
5703.47 is modified afler the entry of judgment, this per-diem rate will be adjusted to
reflect any such modification. This calculation presumes selection under Goodyear
Tire & Rubber Co. v. Aetna Cas. & Surety Co., 95 Ohio St. 3d 512, 517 (2002), by
Goodrich of London coverage that attaches at $20 millior.l and provides indemnity
limits of at least $20 million. If Goodrich should select different coverage, London
will be required to pay up to the limits of the coverage obligations of the selected

London policy or pelicies with interest to be calculated thereon.

. The Court awards Goodrich damages against Commercial Union in the amount of

$12,035,102.95 as attomey fees and expenses. The Court further holds that London
is jointly and severally liable with Commercial Union to Goodrich for 88% of such
fees and expenses, and it correspondingly awards Goodrich damages against London

for the amount of $10,590,889.83. The Court further awards interest to Goodrich
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and against Commercial Union upon suéh attorneys’ fees and expenses through May
25, 2006, in the amount of $3,2Sl,9‘z_’2.58, and interest for the period after May 25,
2006, in the amount of $1,978.34 per diem, and it awards interest_ to Goodrich and
against London upon such attomeys’ fees and expenses in the amount of $1,740.96
per diem from the date that this judgment is entered unti! such time as the judgment
against London for damages referenced in this paragraph is satisfied. If the statutory
interest currently provided by Ohio R.C. 1343.03 and R.C. 5703.47 is modified after
the entry of judgment, the per dim rates reflected in this paragraph will be adjusted
to reflect any such modification. .Goodrich may recover the damages reflected in this
paragraph against Commercial Union or London, or both, as Goodrich chooses, untit

such time as it has obtained a full recovery of all such damages.

. The Court further declares and adjudges that Commercial Union and London are

required to pay to Goodrich Corporation the remediation and defense costs it has
incurred or will incur subsequent to September 30, 2005, for cleaning up the Calvert
City, Kentucky, site and for defending the underlying actions concerning the Calvert
City, Kentucky, site in accordance with any of their contracts of insurance selected by
Goodrich Corporation under Goodyear Tire & Rubber Co. v. Aetna Cas. & Surety
Co., 95 Ohio St. 3d 512, 517 (2002). Further, Commercial Union is required to pay
statutory interest upon such costs from the date they are incurred by Goodrich, and
London is required to pay statutory interest upon such costs from either the date they

are incurred by Goodrich or the date of this entry, whichever is later.

. The Court retains jurisdiction of this matter for purposes of the determination and

enforcement of this judgment.
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This Final Judgment Entry resolves all remaining claims as to all remaining parties and is

final and appealable.

IT IS SO ORDERED.

AN
AUD

f

GJ JANE BO

Pursuant to Civ.R. 58(B), the Clerk of Courts shall serve upon all parties not in default
for failure to appear notice of this judgment and its date of entry upon the journal.

P
Id
L I
lf' JUDGE JJ}N‘E BOND

cc:  Attorney Robert V.P. Waterman, Jr.
Attorney Brian D. Sullivan
Attorney Paul A. Rose
Attorney Dennis J. Bartek
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Ciikh b COUR IN I COURT OF COMMON PLEAS

COUNTY OF SUMMIT

GOODRICH CORPORATION fka - CASE NO. CV 99 02 0410
THE B. F. GOODRICH COMPM

Plaintiff : i JUDGE BOND

Vs~

COMMERCIAL UNION COMPANY, ot ol. MMJ&M@M

et St et o Songr? N g Y Nt Nt

Defendants

- .

This matter is before the court on motion of Defendant Commercial Union Insurance

Co. for settlerent credits to be allocated by the court. Settlements were reached with primary
and cxcess insurers for ¢laims arising from environmental polluﬁon at the Calvert City site and

which occurred over 2 number of yoars and under differing factual circumstances, Plaintiff B.F.

| Goodrich Co. anticipates incutring future costs to remedy the ongoing pollution clean-up and has

asserted such claims in this action.

Triail. proceeded with verdicts and interrogatorics returned regarding the non-settling

insurers, Commercial Union Insurance Co, and certain London Market Tnsurers, Interrogatories

| established compensatory damages payable in the amount of $40 million as past property

damage and $2 million for attomey focs expended in defense of legal procesdings, other than thig

suit, related to the pollution. Commercial {Inion Insuranoo Co, wus found to have acted in bad
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1 faith and attornoy feos were awarded s compensatory damages for the bad taith. The bad faith

 claim against certain London Market iosurers was dismissed.
The settlement agreements reached by B.F. Goodrich and multiple insurers, both
primary and excess, have been filed under seal with the court. A number of those agresments

were provided to Commercial Union Insurance Co. when the settling insurer agreed to
disclosure.

L
This court does not consider for any purpose the fact that Commercial Union
Insurance Co. did not settle and chose to exercise its right to trial. The decision to proceed to
trial is not “infransigence” or in some way reprehensible conduct deserving of sanction. Whether
a settlement is reached between any two partics represents a calculated risk that the benefits of a

settlement will outweigh the possible detritments of a trial and its resulting verdict. No party

' should be judicially punished for proceeding to tnal.

However, well-established law does favor settlement, The benefits of sattlement to

- the parties, the legal system and the public have been exhaustively set forth in the case law and

the court will not vegurgitate them here. To this end, the legal principles adopted by the courts
should promote settiement and not create disincentives. Principles of law create expectations

for the parties. They then rationally consider these in calenlating the risks of the various courses

| of action: available to them.

The parties ackmowledge that there is no controlling law on allocating settiement

| credits in the State of Ohio. Cases have been cited which address various collateral issues but




these are distinguished on their facts and provide little guidance in this doveloping area of the

- law.

Settlement credits have been found to be applicable in assuring equitable results when

~ more than one ingurer is invotved with an insured’s ¢laims for damages. The basis for

| settlement credits is the foundational principle that an injured party should only receive

compensation for the damagces incurred and anything received in uddition to that is a “double
recovery.” Therefore, if a plaintiff reccives ﬁm?ds for its damages from one defendant, another
defendant, though equally responsible, should not be compelled to pay the same damages again.
' The respeotive obligations of such defendants are balanced with rights of set-off and

contribution.

Application of a settlement credit assumes that the compensation paid by each

| defendant is for the same damages. Ohvinnsly the need to preclude double recovery does not

|| arise if the two defendants are separately liable for different types of damages.

In the matter before the court, B.F. Goodrich argues that the issue of settlement

credits is never reached because the funds to be paid in settlement are for damages and risks

other than those set forth i the jury verdict rendered against Coramercial Union Insurance Co.

| and certain London Market Insurers, Thercfore, B.I. Goodrich argues there is no double

recovery to be prevented,

Co:mn&cial Union Insurance Co. responds to this argument by stating that since the
settlement agreements have not all been presented to it, it cannot be established that the
sottlements are not for the same damages within the jury verdict. Defendant further axgues that

the terms of thosy sottiement agreements which it has received fail to specifically alfocate

settlement prooeeds to claims other than the damages awarded hereln and such failure entitles
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defendant to credit or setoffs for the settlements in their entirety. If allocations have been made,
Commercial Union argues in the alternative that such allocations should be disregarded by the
court and that as a nonpatty to the agreements, Commercial Union is not bound by them.
Commercial Union also argues that if the settlements include future damages, such
( damages may bo paid i;y another caﬁty and not D.F. Goodrich and speculstive future claims do
not justify denying settlement credits or setoffs now.
| Cotamercial Union also claims that ;‘admg to allow the settlement credits allows B.F.
Gowodrich to rémver damages in excess of the jury verdict. In essence what is arguéd is.tha‘t ﬂ_ae
jury verdict on past damages should be applied as a limitation to benefit Commercial U;Jiox; -

%

against which the verdict was rendered - to the detriment of B.F. Goodrich in whose favor the

verdict was rendered,

The fact that the plaiatiff sought mdre damages than were awarded by the jury does

| not preclude it réceiving funds in excess of the verdict from settling insurers. This is precisely
| the risk that the parties evaluated in determining the settlement terms, Commercial Union chose

| Dot to settle on anty terms, but now faced with a verdiot against {t, seeks to avail itself of the

benefit of the scttluments of other insurers. Once the laundry comes out of the wash,
Commercial Union nses the dollats of the settling insurers to pay the verdict entered against it.

Considered in isolation, each of the individual propositions of Commescial Union

appears to have merit and 1o be supported by case law, Xt is only when the full outcome is

| realized that the true act of prestidigitation is revealed. Commercial Union, after a Jong and

complex trial costing hundreds of thonsands of dollars which resulted in a $42 million verdict

against it, would pay uvthing for these damages, and the settling insurers who amicably resolved
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| resolution of claims without the anus of Ktigation.
| Goodrich. They are resolving claims for future costs, terminating rights and defenses of both

| the value of these rights and risks. The cotrt will ot vonsider the amounts of these settlements

their claims would psy the entire damage claim -- to the detriment of the plaintiff who prevailed
at trial.

Such a result, il wdopled us the law in e State of Ohio, would instruct firture insurers |

to evoid settlement, go to trial and expect tn.reap the henefit of the zettiements entered into by

any of their less sophisticated or bapless brethren. The insured plaintiffs would be foolish to

enter scitiement agresmaents which may then be used to dimdnish their recovery.

Tt is instructive thet other states have rejected this shell game. See generally, ER.

s, Co., S.DN.Y. No. 82 CIV 7327, uareported, 1997

WL 251548 (May 13, 1997), Weye v, ercial Union Ins. Co., 15P.3d

115 (Wash. 2001), Insurance Company of Nesth America v, Kuyser-Roth Cotp., 770 A.2d 403
(R.L 2001).

The better approach is to give the plaintiff the benefit of its bargained-for settlaments,
let the non-settling defendants proceed to trial and take the risk of the outcome, If an insurer
thinks it is entitled to contribution from other insurers, let it proceed against them. The law

should provide an incentive for multiple insurers to join together to fashion a reasonable

settlement which does pot accord u double recovery and which recognizes a shared interest in the

In respect to the settlement agrecments before the court, it is the conclusion of the

court that they include and discharge liabilities other than solely past costs incurred by B.F.

parties, concluding the litigation and risks essociated with it, including future appeals, and

importantly, providing finality and figcal certainty. The settling parties have Jointly negotiated
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| -as execssive in respect to the damages awarded by the jucy which was based upon a much

narrower scope of evidence and isshes.
The court does not find that the jury determination of damages is based upon the
same issues or facts as encempassed by the settiements. Therefote, there is no double recovery

to be avoided and settlement credits are not applicable on that basis.

The court further finds that settlement credits should not be applicable wh&e a
plaintiff has entered into good faith agfeemr,ntsﬁwith primary and excees insurers and the
application of credits would have the effect of completely abrogating the obligation of a non-

settling insurer for payment of a damage award by a jury when the insurer has proceeded to trial.

1r.
The court must aleo consider the offcet, if any, of the finding of bad fuith on the Jssue
of settlement credits. Commercial Union argues that the fact that it has been found to have acted

in bad faith has no relevance to its entitlement to settlement credits.

The legal framework for the principle of settlement ¢redits has been addressed above.

| Itis not grounded in any statutory prescription but in the common law and the equitable powers

of  court to fashion reliel wlich i fuir, just and proportionate, Courts have established general

principles to achieve these ends and upon occasion the principles may be inapposite. When thie

| occurs, there must be a balancing of the aims sought and consideration of the impact of future

application of the decision as the law evolves.

Bad fait-h is a judicial sanction created in response to the unigue relationship between

| an insured and ingurer. The relationship, while not rising to the level of a true fiduciary status, is

| recognized to be of a higher order than an‘ars-length traditional contract, ‘The uncqual relative
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{ awarded settlement credits to abrogate payment by the insurer of the damages awarded at trial,

pasitions of the parties in an insured relationship must alse be considered. Protection of the
' insured is one of the primary purposes of the doctrine of bad faith,

When an insurer has been found to have acted in bad faith, the law permits damages
to be awarded and intends by this sanction to warmn others against such conduct, If an insurer has

acted in bad faith, should the equitable purposes of avoiding a double recovery be used to enable

| avoidance of the paymient of damages (v the injured insured? }
Such a result would not further the purposes of the law or promote fair and open dealings

1 between insurer and ingured.

The court finds that an insurer who is found to have acted in bad faith may not be

Cotnmeroial Unlon Insurance Co, is obligated only in accordance with the terms of its
policy for payment of eovered costs in excess of tho $20 million primary coverage of the
American Mototists Insurance Co. policy up to the policy limit of $20 million. Considering the - {

policy terms and the verdict of the jury, Commercial Union is only obligated to pay what it
contracted to pay and what the law requires.

Judgment shall be rendered accordingly.

It is 50 ordered.

cc: Attorney Robert V. P. Waterman
Astorney Paul A. Rose
Attorney Dennis J. Bartek

IBletm
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IN THE COURT OF COMMON PLEAS

COUNTY OF SUMMIT

GOODRICH CORPORATION fka ~) CASE NO.CV 99020410
THE B. ¥. GOODRICH COMPANY ; .

Plaintiff ) JUDGE BOND

_ )
-va- )
) .

COMMERCIAL UNION COMPANY, etal. ) R (eX 1] OTION

: ] : MEN: E T

Defandunts )

This matter is before the court on motion of Plaintiff B.F, Goodrich for prejudgraent
interest. The law related to this isshe is complex, convoluted and contradictory. The threshold
question is: shall prejudgment interest be granted? If so, when does the interest salculation begin
o run and on what amount of damages?

The initial decision to award prejudgment interest is wilkin the discretion of te court,
The Nintb District Court of Appeals stated: “A. trial court’s determination of whether tn grant
prejudgment intbri;s‘i will be upheld absent an abuse of discretion.” Vilagiv, Allsgg. Indem,

Co., 2004 Ohio 4728 (9™ Dist. 2004), The court went ot to state: “A trial court only abuses its
discretion if it makes more than simply an error in judgment; the court must act in an

unrcasonable, atbitrary, or unconscionable manner.” 14,

‘The applicahle statulory provision ie R.C. 1343,03(A) which states:
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In cases other than those provided for in
sections 1343.01 and 1343.02 of the Reviped
Code, vwhen money becomes due and payable upon
any bond, bill, note, or other. instrument of
writing, upon any book account, upon any
settlement between parties, upon all verbal
contracts entered into, and upon all judgments,
decreas, and ordera of any judicial tribunal for
the payment of money ariging out of tortious
conduct ox a contract or othar transsction, the
creditor is entitled to interest at the rate per
annum determined pursuant to section 5703.47 of
the Revised Code, unlesa a written contract
provides a different rate of interest in
ralation te the monoy that bescomes duc and
payable, in which case the creditor is entitled
te interest akt the rate provided in that
contract, Notification of the interest rate per

annum shall be provided. pursuwant to sections
319.1%, 1901.312 {1901.31.3], 1%07.202

[1907.20,2), 2303.25, and 5703.47 of the Reviaed
Code.

This section appears to set up two classifications for entitlement to interest, The first
includes money due and payable upon any: bond, bill, notc or other instrument of writing, any
book account, any settlement between parties, .and'allverbal contracts. The second includes
Judgments, decrces, and orders of any judicial tribunal for the payment of money arising out of

tortious conduct or a contract or other transaction. Bach of these classifications produces o sum

|3 certain for the caloulation of the interest, One classification is pre-adjudication and the other is

post-adjudication. The terme of the statute then go on fo specify how to determine the rate of
caleulation of the jnterest. Nowhere does the statute expressly sﬁte when the inferest is to begin
mnning.

The Ohio Supreme Court in Landis v. Grange Mutua} las, Co, (1998), 82 Ohio St.3d
339, 341, concluded that underinsurcd motorists coverage claims are contract claims rising from

tortious conduct, The Court then coneluded prejudgment interest may be awarded under R.C.

_2-
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| words, on what dato should the prejudgment interest acerie. The Supreme Court deferced

1343.03(A) for an underinsured motorist claim, since benefits were due and paysble besed onan

instrunent of writing, the insurance contract,

The question then becomes when did the moriey become due and payable. In other

discretion o the irial court of when to begin calcolation of prejudpment interest. The cowt
stated ot p. 342:

Whether the prejudgment interast in this case
should be calculated from the date coverage was
demanded or denied, frow the date of the
accident, from the date at whiecli arbliration ol
damages would have ended if Grange had not
denied benefits or some other time based on

when Grange should have paid Dandie is fox the
trial court to determine.

Ins exercising discretion, the Ohio Supreme Court provided sorae guidance in Royel

Flec. Constr, Corp. v. Ohio State Uniy., 73 Obio St, 3d 110 {1995). In its opinion the conrt

sought to sitnplify the deteuninution of when prejudgment interest should be awarded. The coud
abrogated the historic distinction of whether the claim conld bo classified as “liquidated,”

“unliquidated™ or “capable of ascectainment”

The court stated: “Rather, in determiniog whether to award prejudgment intercst

pursuant to R.C. 2743,18(A} and 1343.03(A), a court need only ask one question: Has the

aggrieved party baen fully compenaatéd?” Id. atp. 116

The conrt gives its reasoning as followe:

An award of prejudgment mterest encowrages prompt settiement and
discourages defendants from opposing and prolonging, betwesn injury
and judgment, legitimote claims, Further, profudgment interest does
not punish the party responsitile for the underlying damages as
suggested by appellees, but rather, it acts as compensation and serves
ultimately to make the aggrieved party whole.,.Indeed, to make the

apgrieved party whols, the party should be compensated for the lapse
of time between recrual of the claim and judgment.

S3.

e
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Accordingly, we hold that in a case involving breach of contract where
fiability is determined and dameges are awarded against the state, the
aggrieved party Is entifled to projudgment intorcst on the amount of
damages found due by the Court of Claims. Ths award of prejudgment
interest is compensation 1o the plaintiff for the pesiod of time between
accrual of the cisim and judgment, regardless of whether the judgment
is based on a claim which was Kquidated or unfiquidated and even if

the num due was not capable of asvertabonent until detesmined by the
court,

The case arose as a result of contract claims by the plaintiff contractor againlst Ohio
Stats University for the construction of two buildings on the campus, The case was litigsted in
the Court of Claims and the plaintiff pravailed. The 1rial judpe who swarded prejudpment
interest found the damages sustained by the plaintiff acerved (becarmeo due and payable) at the

time the contractor had substantially completed each of the buildings. Two separate dates werc

found to be the starting point for the interest calculations. The court found this to be a
reasonabic basis and aifirmed the judgment.

Applying these principles {0 the cass befors the court, there is no date cortain wlen a
total sum of money became due and payable. A contract of insurance such as this is not
analogous to a bill on account or a contract for the payment of goods or serviees upon delivery.
Once the clean-up costs paid by B.F. Goodrich exhiausted the coverage of the underlying insurer,

AMICO, the obligation of Commercial Union was triggered under the terms of its contract of

insurdnee. It was then obligated to reimburse B.F. Goodrich or directly pay its contractors as on-

going covered clean-up costs wers incurred.

Plaintiff has constructed an elaborate timeline to attempt (o relate certain costs to
various events in the history of the olaim, The plaintiff seeks a rolling caleulation of daily

interest based on invoices paid over the period of time when plaintiff was incurring costs for the
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to assure that the undelying insurance was exhausted before its own Hability was tiggered. The

| court finds the date of June 30, 1995 ta be a reasonable date to begin compensating B.F.

_clcan-up of the gite. Plaintiff also secks interest for attorney fees ond costs as they were incunred.
| It seeks interest for “clean up costs proven at trial” in excess of $42 million. See Plaintiff’s Post-
Trial Exhibit 89, Based on the jury interrogatorics, not all these costs wers allowed,

Plaintiff acknowledges that the first $20 million in costs is not the obligation of
Commercial Unjon and makes no claim for prefudgment interest for costs incuned prior to
Jamuary 1, 1992, The casc is analogous 1o the uniterinsursd motorist who seeks payment from

-

his excess insurer when his primary insurance is exhangted. Here the settlerent with AMICO
was effectively the exhaostion of the underinsurance.

The date of setilement with AMICO was June 30, 1995, The settlement
unambiguously pulled the trigger for coverage under the tenns of Commercial Union’s policy
which “followed form.™ Demand for coverage by B,F. Goodrich and notice to Comunercial
Union under the policy terms had hean piven long before June 30, 1995, Commercisl Union had
| ample opportunity o tvestigate the facts, caloulate its risks and determine its course of action.

The court notes thal B.F. Goodrich had been paying substantial amounts of money fot clean-up
costs and attorne;y fees before June 30, 1995. The loss of these funds for payment of its
operating expenses and for geveral business purposes is itself a separate classification of damage.

However, the court also considers that Commercial Union Insurance Co. had o right

Goodrich for its losses. This serves the purposes set forth by the Ohio Supreme Couwrt in Royad
Elec., Supra. See also Horstmen v. Cineinnai Insurance Company, Second App. Dist.
uurepuried No. 18430 (Nov., 17, 2000).

A-67




et e

o et

o ieetrorrd

COPY

1 99-0410.a

The coirt awards prejudgment interest agninst Commorcinl Union Insurance Co. on
the compensable damages proven of $20 Millien and the attorney fees as awarded by the court.

Interest is to be calculated from June 30, 1995 to the date of payment of the judgment in
' accordance with R.C. 1343,

Judgment will be granted accordingly.

It is so otdessd. \‘
/
. A

TF \
/

- H

ce! Attorney Rabert V. P. Waterman ; '
Attorney Paul A, Rose

Attorney Dennis J. Bartek

JB/ctm
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CLE i oF COURTS
N THE COURT OF COMMON PLEAS
COUNTY OF SUMMIT
GOODRICH CORPORATION fka B CASE NO. CV 1999 02 0410
THE B. F. GOODRICH COMPANY ) .
" planisr ; JUDGE BOND
| v g
COMMERCIAL UNION INSURANCE CO., ; ORDER FOR ATTORNEY
et al. ) EEES
Defendants ;
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This matter came on for hearing on May 25, 2006 and was conciuded on May 26,
2006. Post-heax{ng briets were submitted. A jury award of attorney fees to Plaintiff B.F.
Goodrich Company was made by jury interrogatorics. The award of attorney fees wus mude as

compensatory damages in accordance with Inferrogatory No. 60. The compensatory damages

} were awarded against Defendsnts Commercial Union Insurance Company and Certain London

Market inmrers,
A separate finding of bad faith was made against Commercial Union Insurance
Cumpany in accordence with Interrogatory No, 1. A finding thet compensatory damages had

been proven arising from bad faith was madec in eccordance with Interrogalory No. 4. In

determining the amount of compensatory damages, the jury was instructed not to include any

sraount for attorney fees in the determination of damages. Interrogatory No. 3 specified the
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1 arnount of compensatory damages as zero With this finding, the jury awarded only the attomey

fees as compensatory damages for the bad faith claim.

The court finds the answers to the interrogatories are not inconsistent. Since the jury

] was instructed it could not determine the amount of attomey fees awarded, if it decided that only

the attorncy focs should be awarded, the sele answer it could muke in response to Interrogatory
Ne. 5 would be zero.

The jury awarded the attorney fees a; compensatory damages for bad faith and not as
punitive damages. It awarded no amount as punitive damages in accordance with Interrogatory

No. 6.

‘Upon the evidence, stipulations and briefs, the court makes the following findings of
fact and conclnsinns of law.
In determining attomey fees, the court must apply the standard set forth in Bitmer v,

Tri-County Toyota (1991), 58 Ohio St.3d 143. Since the plaintiff proceeded on multiple distinct

causes of action with thirty-eight defendants, the court must determine, if possible, which claims
were succegsfully established against Defendant Commercial Union Insurance Company and
cestain of the London Market Insurers. See Henstey v, Evkerhart (1983), 461 U.S. 424,

The court must determine the number of hours reasonably expended in pursuing the

‘successful claims. The evidence must establish with reasonable specificity how the hours

claimed were spent. After a caloulation of reasonable hours expended, the court must establish 2

| reasonable hourly fee. It is necessary that the appropriate lovel of legal expertise be used for
| different services rendered. ‘I'he use of paralegal, associated and other support persornel must be

| Apecified to assure servioe in a cost cfficient manner.




The award of fees may includa rearnnahle expenses for trial exhibits and payment of

expert fees as necessary. Filing fees and deposition costs, including transcripts for use at trial,

are reasonable and neoessary costs.

The court must consider the novelty of issues and skill necessary to perform the
services properly, the extent and length of the professional relationship with the clients and

whether counsel wag preciuded from accepting other work ae a result of pursuing these claims,

fees customarily charged in this Jocality for similar legal services, the experiences, reputation, and

ability of the lawyers, the amount involved, the results obtained and whether any fee agreement
was fixed or contingent. See Freeman v, Crown City Mining (4% Dist. 1993), 90 Ohio App.3d
546.

Some of tho plaintiff’s attorneys did not have % lengthy relationship with the client
but that is inherent in the nature of such claims. There was no evidence that other work was
precluded although expending this number of hours on one case since December of 1997
necessarily places pressure on counsel and affects the workload.

The court must consider the result achieved for the client. Although thirty-five

insurance wm;ianies were defendants in the suit, settlements were reached with all but

- Commercial Union Insurance Company and certain London Market insurers, Many of the

 settlements were reached only after the trial had commenced, Two resulted after the trial

concluded but before judgment was rendered. Time spent on preparing specific claims when the
plaintiff does not prevail on those issues is not recoverable.

Here, however, there is extensive overlap with the evidence related to all the claims,
and the testimony prosonted at tiul wus necessary and relevant to all the multiple defenidants and
the multiple causes of action. The facts are inextricably intertwined between the claims against

the numerous defendants, It is impossible to acourately segregate the hours of service related to

-
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only one partictlar claim against one particniar defendant. In addition, the proceedings apainet

{ underlying insurers were certainly instrumental in achieving the setilements with insurers whose

liability attached after the exhaustion of those underlying policies.
| The court further finds that while B.F. Goodrich Company did not uniformly prevail,
it recovered by judgment or settlement against all but a small number of the defendant insurers.

It is overwhelmingly the prevailing party against Commercial Union Insurance Company and

| prevails to a lesser degree against certain London Market insurers,

Th court finds that legal work of this nature is a specialty that requires skills beyond

the normal practice skills of the average attorney. The court further finds that the plaintiff's

| attomeys have specialized in claims of this nature and have worked in this area of the law

| extenaivoly.

Originally two cases wete filed in the federal district courts, one in the porthem

1 district of Ohio and the other in the western district of Kentucky. The cases were subsequently

consolidated, and upon consolidation and realignment of the parties, a judgment of dismissal
without prejudice was ordered for lack of complete diversity, Local counsel was retained by
plainifl for representation in the suit in the westem district of Kentucky.

During the federal Litigation, a complaint was filed in state court in Qhio. This action
was dismissed as the federal actions proceeded. Once the consolidated federal case was
dismissed, a socond state suit was commenced, Pretrial work included motions for summnry
judgment and extensive discovery issues. Sixty-nine fact witnesses and thirteen expert witnesses

were deposed in many locations throughout the United States and London. Appeal of the

 summary judgment rulings resulted in pluintiff°'s prevailing in the Ninth District Coust of

| Appeals and the case was remanded for trial. The Ohio Supreme Court dectined jurisdiction.
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| The trial preparation required an oxtraondinary auraber of exhibits and complex organization of
the exhibits with detailed chronology and cross-referencing for the separate defendants. The

| evidence stretched over ﬁ-ﬂﬁ years of operation of the Calvert City site where the pollution
occurred. - Multiple pretrial and in limine motions were preseoted by all parties neceasitating

replies and hearings. Multiple attempits at mediation were conducted in different venues. Some

| setdements wore nchicved with certain defeadants. The most significant was with the primary

insurer, AMICO.

~

The trial itsclf continued over a period uf seven weeks with multiple fact and expert
witnesses. The Issues were vigorously defended by counsel for the eightcen insurance
_companies that proceeded to trial. Defense counsel for the various insurance companies
coordinated their defense and allocated certain issues and witnesses among the defense attorneys
“to implement their strategy and to increase their efficiency in the use of their time. They also
generated a joint defense group oammoﬁ defense fund in the amount of $606,487.00 for their
expenses.

" Counsel for the dctindaxxt insurers were from law firms located throughout the United
States with additional focal coumsel appearing from time to time. Thc specialized nature of this
area of the law promotes the use of counsel to provide representation in the various veaucs

wherever claims such as these arise. Using both local and specialized “national” counsel js a

‘ common practice in tﬁis area of the law,

Defendants do not dispute the reasonableness or necessity of the hours expended by

| plaintiff’s counsel. The prituary issue raised by the defense is the use of “national” counsel to

| the use and hourly rates of “national”

| feir award would be at an hourly rate prevalent in this looal area.

prosecuts the case together with experienced, specialized local counsel. Defendants argue tb?!t

counse] are hoth unreasonable and unitecesgary end that a

¢ A-73
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The normal standard for determining a reasonable hourly rate is the compensation

} prevailing in the locality for lawyers of equivalent skill and experience. This, however, isnot a

{{ normal case.

it is unreasonable to expect plaintiffio bring a suit such as this with only local

'. counse] when spetialived defense counsel will prompuy be dispatched from top Iaw firms all
; | over the nation. Without disparaging in any respect the rkills and experience of local eounsel,

| plaintiff needs to assemble a team of Jawyers who can litigate on the same skill level as the

opponents.

The court further finds that it is not reasonable to péy local hourly rates to lawyers

who practice in other Jocalities with significantiy higher expenses and compensation levels.

Where, as here, the nature of the case and the prevailing practice require specialized

representation, counsel should be oompensatad at the reasonable rates they would receive
hitigating the case in thexr own focality.

Jo evaluating the hours expended, the court has considered whether the hours claimed
have been documented with sufficicat specificity as to the work performed to assure a reasonable
and acourate caloulation, It is also necessary that the officicnt use of time has e uchicved by
assigning work to individuals who have the appropriate skills for the task, Appropriate use of
associate lawyers and paralogals has been mada

The court finds that the hourly rates of plaintifi’s counse! were reasonable, the hours
expended were necessary for the litigation and that certain costs were necessary. The court will
not allow costs for expert witnesses who were not called at trial nor will the court allow costs for

a jury consultant or for couniers. Thesa costs are not necessary.

The court will not allow trave] or meal expenses for purposes of taking depositions.

The court will not ellow Hving or meal expenses incwrred during trial or for travel expenses for

6 A-74
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the purpase nf attending trial. Expenses such as thege are not capable of evahuation as to their

{ reasonableness. The court notes that the hourly rate of compensation for counsel is sufficient for

living and travel expenses.

The court will not allow miscellaneous expenses for unspeeiiied staff overtime,

offsite storage, “trial support expenses” or copier rental. The court will not allow expenses

| denominated only for “mediation”. The court will not allow cxpenses incnsred for fact

witnesses. The court will not allow transcribing and deposition costs for aby witness whose

deposition was not used in evidence,

The plaintiff is seeking allowance of certain costs that would normally be considered

as “overhead” in the provision of attomey services. These costs are typically included in the

. hourly fee rates charged. Such costs include telephone, fax, postage, and library fea;s. The court

finds that these fees are not separate expenses which should be allowed in an award of attomey
fecs and costs. |

The court finds that certsin trial expenses and expenses incurred in the management
of the extraordix;ary number of exhibits are prdper. Reasonable expenses for copying and
transporting the exhibits, binding them and numbering thom arc also allowable. The court finds
that aumber of exhihits and the time period covered by the evidence are overriding

considerations justifying allowance of these costs which would not be permitted otherwise.

Hagemeyer v, Sadowski,(1993), 86 Ohio App.3d 563.

While the parties entered into certain stipulations in regard to the evidence (See

Stipulations of May 25, 2006), the court is not bound by such stipulations but must make its own

independent evaluation of whether the claimed fees and expenses meet the required legal
standard.
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1 the bad faith finding was solely against Commercial Union Insurance Company. Thefefore, the

1 and costs to the Londonr Market insurers who prevailed on that claim.

-1 of a total of sixty interrogatories were solely related to the bad faith claim. Considering the

cc:  Attorney Robert V.P. Waterman, Jr.

dle 990410

1 is the conclusion of the court that hath Commarcial Union Insurance Compiny and

| eertain London Market insurers are liable for attomey fees and costs. However, the court notes
| time and expense plaintiff expénded in furtherance of the bad faith claim shonld not result in fees |

Tt i tropossible to determine with mathematical precision the time and costs

' attributable solely to the bad faith claim., However, the court notes that seven interrogatories out

evidence and the issues of law, the court finds that to be & reasonable and proportionate
aliocation of the attorney fees and costs related to the bad faith claim. The court concludes that

approximately twelve percent of the attorney fees ad cusls are awributable to. the bad faith claima
and shall not be awarded against certain iéndon Market insurers.

Plaintiff B.F. Goodrich shall submit to the eourt a summary of hours, rates and costs
consistent with this oxder, |

1t is so ordered.

JUDGE JANE BOND

Attoracy Paui Rose
Attornsy Dennis Bartek
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V'GOODR-ICH CORPORATION fka ) CASE NO. CV 199902 0410
t THE B. F, GOODRICH COMPANY " )
' )
Plaintiff ) JUDGE BOND
' )
-V8- )
)
COMMERCIAL UNION INSURANCE CO., ) JUDGMENT ENTRY
et al. : )
)
Defendants )

This matter is before the court on Plaintiff B.F. Goodrich’s ;;laim for declaratory
relief. Plaintiff seeks a declaration cc.mstruing the liability of Defendant Commercial Union
Insurance Company on anticipated claims for future damages at the Calvert City site.

The courts finds upon the evidence, the answers to interrogatories and the pleadings,
that Plaintiff has established the damages at the Catvert City site are covered damages in
accordance with the terms of the contract of insurance, that such damages continue to accrue and

that Plaintiff may incur liability for such damages and that Commercial Union Insurance

{ Company is obligated to pay such claims as they are presented to it in accordance with the

contract of insurance.
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The court further states that the jury verdict does not establish 2 limit on damages

since they were to determine only the amount of damages incurred to date and were not asked o

determine an amount of fiture damages.

This court retains jurisdiction for the determination and enforcement of its judgment.

It is so ordered. _,‘/\‘-._
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Dated: September 25, 2002

This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

BATCHELDER, Judge.

{91} Appellant, The B.F. Goodrich Company (“Goodrich™), appeals from

a judgment of the Summit County Court of Common Pleas that granted summary
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judgment to several defendant insurers on the issue of coverage (“the excess
insurers”)'. We reverse and remand.

{92} On February 2, 1999, Goodrich filed a complaint against several
insurance carriers with whom it had held umbrella and excess liability insurance
policies from 1955 through 1986. In addition to claims for breach of contract and
bad faith, Goodrich sought a declaration that each of these insurers had a duty to
defend and/or indemnify it against claims filed by the federal government under
the Comprehensive Environmental Response, Compensation, and Liability Act
("CERCLA™) and the Resource Conservation and Recovery Act (“RCRA™). The
enviroﬁmental claims stemmed from soil and groundwater contamination caused
by Goodrich’s prior waste water disposal practices at its manufacturing facility in
Calvert City, Kentucky.

{93} Goodrich notified most of ifs excess insurers about its potential
environmental liability at its Calvert City site during June of 1989. One defense to
coverage raised by many of the excess insurers was that Goodrich’s notice to them
was unreasonably late. They claimed that Goodrich knew at a much earlier date,
and thus had a duty to notify them then, that its environmental liability at this site

would exceed the coverage limits of its primary insurance policies. According to

' Although there are other excess insurers in this case, for ease of
discussion, we will use the term “the excess insurers” to refer only to the appellees
in this case, the excess insurers who were granted summary judgment, and will
confine our discussion to those insurers.
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Goodrich, it was not until 1989 thatr it estimated its liability for government-
required cleanup to total approximately $17 million. The excess insurers,
héwever, maintained that Goodrich knew during the early to mid-1980s that its
environmental liability at the site would exhaust its primary insurance coverage
and that, therefore, its notice to them was unreasonably late. The excess insurers
moved for summary judgment on that ground as well as others.

{94} The frial court granted summary judgment to the excess insurers,
finding that Goodrich’s notice to them was unreasonably late. Goodrich appeals,
raising three assignments of error.

First Assignment of Error

{95} “THE TRIAL COURT INCORRECTLY GRANTED SUMMARY
JUDGMENT ON CLAIMED LATE NOTICE.”

{96} As its first assignment of error, Goodrich contends that the trial court
erred. in granting summary judgment to the excess insurers. Pursuant to Civ.R.
56(C), summary judgment is proper if:

97y “(1) {N]o genuine issue as to any material fact remains to be
litigated; (2) the moving party is entitled to judgment as a matter of law; and (3) it
appears from the evidence that reasonable minds can come to but one conclusion.

and viewing the evidence most strongly in favor of the nonmoving party, that
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conclusion is adverse to the nonmoving party.” State ex. rel. Howard v. Ferreri
(1994), 70 Ghio St.3d 587, 589.

{918} Doubts must be resolved in favor of the nonmoving party. Horton v.
Harwick Chem. Corp. (1995), 73 Ohio $t.3d 679, 686. A party moving for
summary judgment bears an initial burden of pointing to “some evidence of the
type listed in Civ.R. 56(C) which affirmatively demonstrates that the nonmoving
party has no evidence to support the nonmoving party’s claims.” Dresher v. Burt
(1996), 75 Ohio St.3d 280, 293. (Emphasis sic.} When a moving party has met
this initial burden, the nonmoving party “may not rest on the mere allegations of
her pleading, but [its] response *** must set forth specific facts showing the
existence of a genuine triable issue.” State ex rel. Burnes v. Athens Cty. Clerk of
Courts (1998), 83 Ohio St.3d 523, 524,

| {1]9} All ev.idence mﬁst be construed in favor of nonmovant. In ruling on
a motion for summary judgment the trial court is not permitted to weigh the
evidence or choose among reasonable inferences. Dupler v. Mansfield Journal
Co. (1980), 64 Ohio St. 2d 116, 121. Rather, the court must evaluate the evidence,
taking all permissible .inferences and resolving questions of credibilitsr in favor of
the non-moving party. Id.

{919} The excess insurers separately moved for summary judgment,
Commercial Union Insurance Company filed the primary motion, asserting that

Goodrich had no coverage under the applicable policies for several reasons: (1)
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Goodrich’s notice to the excess insurers was unreasonably late; (2) the known loss
doctrine prevented recovery; (3) there was no “occurrence” under the policies
because Goodrich expected the damage to occur; (4) a pollution exclusion in some
of the policies prevented recovery; and (5) Goodrich’s bad faith claim failed as a
matter of law because the insurers had a reasonable justification for denying
coverage to Goodrich. Several of the other excess insurers joined in this motion in
whole or in part.?

{911} Because the trial court disposed of the motion on the issue of late
notice, we will begin by addressing that ground. Proper notice is a condition
precedent to insurance coverage. See American Emp. Ins. v. Me;ro Reg. Transit
Auth. (C.A.6, 1993), 12 F.3d 591, 595, citing Korrnhauser v. National Surety Co.
(1926), 114 Ohio St. 24, paragraph three of the syllabus. |

{ﬂll} The policies at issue in this case required Goodrich to promptly
notify each excess insurer when it had information from which it could reasonably
conclude that c'overage under the excess policies would be triggered. In other

words, it had a duty to promptly notify these insurers when it reasonably believed

* Rather than discussing each and every problem with the multiple motions
that-were filed, for ease of discussion, we will focus on the basic issue in summary
judgment, whether the excess insurers established that there was no genuine issue
of material fact on the issue of late notice. There are many other problems that,
although not specifically addresssed, have not gone unnoticed. For example, some
of the insurers failed to meet their burden under Dresher to point to supporting
evidence (the policy’s notice provision, the attachment point of the policy, when
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that its environmental liability would exhaust its coverage under its primary
insurance policies.

{4113} It is also important to note that the policies at issue are excess
insurance policies. Although the trial court found that the distinction between
primary and excess.policies was immaterial to the analysis of this issue, we
disagree. The holder of a primary insurance policy typically has the duty to notify
its insurer as soon as it realizes that it is liable for any environmental cleanup and
remediation costs. An insured’s duty to notify its excess insurance carrier, on the
other hand, is not triggered until the insured has reason to belicve that its
environmental liability will exhaust its coverage under its primary policies. It
must have knowledge not only of potential liability but it must also have reason to
believe that the extent of its liability will exceed the coverage limits of its primary
insurance policy.

{914} In Ormet Primary Aluminum Corp. v. Employers Ins. of Wausau
(2000), 88 Ohio St.3d 292, 300, the Ohio Supreme Court held that, although the
question of late notice is usually a question for the jury, “an unexcused significant
delay may be unreasonable as a matter of law.” Id. at 300. In Goodyear Tire &
Rubber Co. v. Aetna Casualty & Surety Co. (2002), 95 Ohio St.3d 512, 2002 Chio

2842, the Ohio Supreme Court reversed the decision of this court that affirmed a

Goodrich gave notice, etc.) and some who were granted summary judgment on
this ground failed to even articulate any independent argument on this issue.
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directed verdict for the insurers on the issue of late notice. The Supreme Court
again stressed that this issue is typically one for thé jury, noting that
“[iInformation and events were unfolding over time with such complexity that
only the factfinder may resolve the issue of whether Goodyear’s notice was
unreasonable.” Id. at 518, 2002 Ohio 2842,- atq17.

{Y15} The primary motion for summary judgment, in which most of the
other excess insurers joined, was filed by Commercial Union Insurance Company.
It argued that Goodrich first notified its excess insurers in June of 1989. It
contended that Goodrich knew years earlier that it would be responsible for
environmental cleanup at Calvert City and that its liability would exceed $20
million, the attachment point of the Commercial Union policies.” The excess
insurers contended that the “undisputed evidence” established that Goodrich's
duty to notify its excess insurers about its environmental liability at Calvert City
was triggered at least five years before it issued notice, a delay which, according to
the excess insurers, was unreasonable as a matter of law, They pointed to
evidence to establish that Goodrich had known since the mid-l%ds that it had

been contaminating the groundwater at Calvert City and that it knew by the early

* On appeal, the parties have refined their arguments to address the differing
attachment points of the various excess policies. Because these arguments were
not articutated below, nor were they considered by the trial court, this court will
not address them on appeal. Although this court conducts a de novo review of
summary judgment, that review is limited to the arguments and evidence that the
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1980s that it would be held liable for remediation and that its potential liability for
cleanup costs would exhaust its primary insurance coverage.
The Excess Insurers’ Evidence

{§]16} To establish that Goodrich had long known that its environmental
liability at Catvert City would exceed $20 million, the excess insurers pointed to
evidence that included the following.

{17} 1960s - The testimony of several different witnesses who were
employed at the facility during the 1960s revealed the following facts. These
employees were aware that the facility’s well water was contaminated with
ethylene dichloride (EDC) during the early to mid-1960s because, according to
one witness, that is what he was told. Other witnesses testified that the well water
either smelled or tasted of EDC and that the pIanf switched to bottled water and‘
then to the city water supply‘ as alternative sources of drinking water. The plant
manager during that period testified that he was aware then that chlorinated
hydrocarbons were seeping into the groundwater.

{918} Goodrich internal memoranda discussed the results of tests on the

wells. The tests had revealed the presence of chlorinated hydrocarbons and other

chemicals in the groundwater under the plant, suggesting that these chemicals had

seeped from one or more of the storage ponds. The authors of the memoranda

parties presented to the trial court. See Chester Properties, Inc. v. Hoffinan (Oct.
26,2001), 11th Dist. Nos. 2001-G-2333 and 2001-G-2334.
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expressed concern about groundwater contamination and discussed whether and
how Goodrich should take measures to prevent the seepage.

{919} 1970s - Goodrich internal reports and memoranda generated during
the 1970s discussed the problems with the high presence of EDC, oil, and heavy
metals in the ponds and the fact that the ponds were leeching contaminants into the
groundwater under the facility.

{520} One witness agreed that the term “boiling cauldron” described the
condition of one storage pond during the early to mid-1970s. He also agreed that
offensive fumes came from the ponds. He described one ihcident in which a duck
landed on the pond and “it ate his feet off.” He explained that, although this
became a story that traveled throughout the plant, he personally observed it and
helped to pull the duek from the pond. .

{9121} 1980s - During the early 1980s, internal memoranda and reports
wé_re generated by Goodrich that indicated that Goodrich was aware at that time
that, pursuant to RCRA, the government might require it to clean up the
contamination from the storage ponds and that continued operation of the ponds
could be costly. The memoranda, noting Goodrich’s uncertainty about what the
government would require it to do, explored different options that Goodrich might
pursue to minimize its costs. Goodrich was aware that Kentucky state law
prohibited pollution of the groundwater and that the “[p]resence of chemicals in

groundwater at Calvert City plant could be interpreted as violation of present
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Kentucky Eavironmental Control laws[.]” These documents further indicated that
Goodrich was aware that federal superfund reporting requirements would also
apply to the€Calvert City underground water quality.

{9122} Estimated Liability - A 1980 Goodrich internal memorandum

estimated the cost of cleaning up and closing the storage ponds at $27 miilion. In
1981, Goodrich estimated the cost at somewhere between $27 million and $33
million. During 1982, Goodricﬁ was notified by the state of Kentucky that its
Calvert City site was a potential candidate for the CERCLA national priority list
and, in 1982, the site was placed on the national priority list.

{9123} During the mid-1980s, Goodrich was designated a potentially

responsible party under CERCLA. In November 1985, Goodrich entered into an

Administrative Order on Consent witﬁ the United States Environmental Protection
Agency, in which it agreed to pay for the cleanup of the Calvert City site.
Goodrich closed the storage ponds during the late 1980s. On July 18, 1988,
Goodrich executed a consent decree with the USEPA in which it agreed to clean
up the site.

{924) By the time Goodrich notified its excess insurers in 1989, it had
spent nearly $23 million at the Calvert City site. Goodrich’s 1989 notice to its
excess insurers, however, indicated that, at that time, it estimated its cleanup costs

to be approximately $17.5 million, which it characterized as a liberal or high

estimate of the costs.
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Goodrich’s Evidence

{25} In opposition to summary judgment, Goodrich argued, among other
things, that there were genuine issues of material fact on the notice issue. It
pointed to evidence that, detail by detail, contradicted much of the evidence
submitted by the excess insurers. Its evidence included the following.

{926} 1960s - The former plant environmental engineer testified that,
although Goodrich did switch the water supply for the Calvert City facility from
wells to the Tennessee River and eventually to the city water supply, the change
was not due to any concern that the groundwater was contaminated with EDC.
Another witness, the plant manager at that time, explained that the water source
was switched because the wells, and then the river, could not produce sufficient
capacity-to meet Goodrich’g needs,

{927} During the time that the supply came from the river, changes in the
direction of the flow of the river could affect the taste of the water until the ri{fer
resumed its normal flow. The plant supplied coolers of city water for drinking
during those periods. The former plant manager testified that he did not recall
smelling or tasting EDC in the water at the plant.

{928} The former plant environmental engineer explained that during
1967, Goodrich sampled the groundwater at the facility. Although the presence of
EDC was detected, it was not bgiicved to be at a dangerous level and Goodrich

believed that it was in compliance with all state and federal laws. He further
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attested that the groundwater under the Calvert City facility was not a source of
drinking water for anyone.

{929} 1970s - The fact that one of the storage ponds was described as a
“boiling cauldron” was explained by one of Goodrich’s witnesses. During the
mid-1970s, Goodrich used an emergency shutdown system for one of th.e plants,
During such a shutdown, gases from the plaﬁt were vented into one of the storage
ponds. During this process, the p(;nd would appear to bubble and boil.

{430} That same witnesses testified that “[i}t is simply untrue that a duck
landed on the pond at Goodrich’s Calvert City and the duck’s feet were burned off
due to the chemicals in the pond. In reality, there were occasions where ducks
nested near the ponds and the snapping turtles which lived in the ponds ate
ducklings and bit the ciucks’ legs when they were in the pond.”

{9131} In 1977, the state of Kentucky asked industry to participate in a well
drilling program to test the integrity of earthen ponds as a method for treatment of
industrial wastewater. Goodrich began drilling of monitoring wells in 1978 and

sent its monitoring data to the state. The data showed the presence of some

“contaminants in the groundwater. Goodrich hired a consultant to conduct a

hydrological study. The consultant found that, although some substances had

apparently seeped from the pondé, there was no danger of the substances

migrating into the public water supply.
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{932} 1980s - The former plant manager testified that, in 1984, RCRA was
enacted. Among other things, RCRA would require Goodrich to either modify its
existing storage ponds to continue to opetate them or it would have to close them.

Goodrich weighed the costs associated with each altemnative and decided that it

would be too expensive to continue to operate the storage ponds, so it decided to

close them,

{133} Estimated Liability - Exhibit by exhibit, the former plant engineer

explained the cost figures from the early 1980s to which the excess iﬂsurers
pointed as evidence that Goodrich had projected the Calvert City cleanup costs to
exceed $20 million. He testified that the figures in excess of $20 million “do not
it any way relate to remediation costs claims being pursued in this action, but,
rather, relate solely to costs incurred by Goodrich as costs of doing business under
RCRA rggulations relating to the continued operation or closure of the [ponds].”
These figures included approximately $15 million dollars in pond closure costs,
which were totally unrelated to any groundwater remediation that Goodrich was
required to take.

{934} Another former Goodrich employee, a financial analyst in its risk
management department, testified that, at the time Goodrich was incurring the
pond closure costs, she did not believe that these were the types of expenses “that
would give rise to an insurance claim because Goodrich was undertaking this work

under RCRA regulations, not as a result of any governmental cleanup or
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enforcement action or any other claim being made against Goodrich.” The
witness further explained that if the risk management department had become
aware of any third party claims, it would have promptly notified its general
liability insurers. |

{§135} According to the vice president and counsel of Risk International
Services, Inc., which fun;:tioned as Goodrich’s insurance department, it was not
until June and November of 1989 that Goodrich realized that its liability at Calvert
City would exceed $17 million.

Conclusiop on Late Notice Issue
{936} As indicated above, the material facts on this issue were sharply in

dispute. At the heart of the notice issue is when Goodrich realized that its

" environmental liability would exhaust its primary insurance coverage. The dollar

estimates presented through Goodrich documentation by the excess insurers were
explained by Goodrich witnesses to improperly include approximately $15 million
in pond closure costs. Goodrich witnesses explained that Goodrich was not
currently seeking insurance coverage for the pond closure costs nor did its risk
managemen-t department ever believe that it could.

{937} In a purported attempt to demonstrate an aﬁsence of dispute on. this
material fact, the excess insurers submitted reply briefs and pointed to additional
evidence. Specifically, the excess insurers presented evidence that suggested that

Goodrich apparently believed at one time that it could recover pond closure costs
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from its insurers. Although the parties disputed below and again on appeal
whether the triél court should have considered this evidence, we need not answer
that question. This rebuttal evidence, even if it could be properly considered by
the trial court, served only to further demonstrate that this particular material fact
v\}as disputed. The trial court, however, assigned greater weight to the rebuttal
evidence and, in effect, used it to completely discount the fact testimony of some
of Goodrich’s witnesses.* Evidence must be construed in favor of the nonmovant
and it is impermissible on summary judgment for the trial court to weigh the
evidence or pass on its credibility. See Dupler, supra. The material facts on this
issue were disputed and summary judgment was not proper.
Alternative Grounds for Summary Judgment

{1138} Although the trial court erred in granting summary judgment on the
ground of late notice, because the excess insurers raised additional grounds tor
sumpnary judgment, we would typically review the other grounds and affirm
summary judgment if any of the other grounds supported it. See McKay v. Cutlip
(1992), 80 Ohio App.3d 487, 491. Goodrich contends, however, that we should

not address the other grounds raised by the excess insurers because the trial court

* The trial court found Goodrich’s “argument” that it was not seeking
insurance coverage for its pond closure costs to be “completely without merit.” It
then proceeded to recount the documentary evidence that was favorable to the
excess insurers on this issue, but completely ignored the relevant testimony

presented by Goodrich. Clearly, a genuine dispute as to material facts exists as to
this issue.
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did not. Among the authorities it cites is Murphy v. Reynoldsburg (1992), 65 Chio

St.3d 356.

{939} In Murphy, the Supreme Court held that the trial court committed

reversible error when it stated on the record that it had not reviewed the summary -

judgment materials submitted by the parties and then proceeded to issue its ruling

without allowing any time within which to conduct such a review. The Murphy

court held, in its syllabus:

{Y40} “Civ.R. 56{C) places a mandatory duty on the trial court (o
thoroughly examine all appropriate materials filed by the parties before ruling on a
motion for summary judgment. The failure of a trial court to comply with this
requiremént constitutes reversible error.” 65 Ohio 8t.3d 356, at syllabus.

{141} The Murphy court stressed that, although an appellate court conducts
a de novo review of summary judgmené Vit is nonetheless a review of what
happened in the trial court. “A reviewing court, even though it must conduct its
own examination of the record, has a different focus than the trial court. If the
trial court does not consider all the evidence before it, an appellate court does not
sit as a reviewing court, but, in effect, becomes a trial court.” Id. at 360.

{1142} Faced with appellants arguing reversible error under Murphy, most
appellate courts have applied a basic presumption of regularity in the proceedings
below. In other words, absent an affirmative demonstration on the record that the

trial court failed to review all of the summary judgment materials before it, an
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appellate court will presume that it did. See, e.g., Montgomery v. John Doe 26
(2000), 141 Ohio App.3d 242; Sadi v. Alkhatib (Aug. 28, 2001), 10th Dist. No.
01AP-125; Reagan v. Ranger Transp., Inc. (Aug. 9, 1996), 11th Dist. Nos. 95-P-
0123 and 95-P-0124; McNeil v. Case Western Reserve Univ, (Aug. 7, 1995), 8th
Dist. No. 67651.

{43} On the other hand, where the record affirmatively demonstrates a
failure by the trial court to fully consider summary judgment materials submitted

by the parties, appellate courts have reversed and remanded the cause to the trial

court for a proper Civ.R. 56 summary judgment examination. See, e.g, Swymn v. -

Owners Ins. Co., Inc. (Apr. 7, 1999), 4th Dist. No. 98CA2582; Kerr-Morris v.

Ramada Hotel Mgt. (Apr. 23, 1999), 1st Dist. No. C-980625; Wissel v. McDonalds
Corp. (Fan. 21, 1998), 9th Dist. No. 2702-M; Norwalk v. Cochran (Dec. 29, 1995),
6th Dist. No. H-94-040. |

{44} In this case, although the trial court stated near the conclusion of its
order that it would not consider the excess insurers’ aliernative arguments for
summary judgment because they were moot, it had indicated earlier in its order
that it was considering only the issue of late notice and not the other grounds
raised for summary judgment by the excess insurers. Specifically, two of the
defendant insurers who moved for summary judgment had raised the alternative
grounds raised by the other insurers (known loss, no occurrence, and -pollution

exclusion) but had not raised the issue of late notice. The trial court explicitly
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indicated in a footnote that these insurers remained parties in the case because they
“did not make arguments with respect to late notice.” Although the portion of the
order denying the summary judgment motions of those two insurers is not final

and appealable and is not subject to appellate review at this time, the court’s

statement serves as an affirmative demonstration that the trial court did not

consider any of the alternate grounds for summary judgment raised by the excess
insureré. That abrogation of its duty under Civ.R. 56 constituted reversible error.
The first assignment of error is sustained.

Second Assignment of Error

{945} “THE TRIAL COURT INCORRECTLY DENIED GOODRICH'S

MOTION TO STRIKE DEFENDANT’S REPLY BRIEFS OR, IN THE

ALTERI_“;IATIVE, TO FILE A SURREPLY.”
Third Assignment of Error
{f46} “GOODRICH NEED NOT PREVAIL ON ITS COVERAGE
CLAIMS TO HAVE AN ACTIONABLE CLAIM FOR BAD FAITH.”
{9147} Because the second and third assignments of error have been

rendered moot by our disposition of the first assignment of error, they will not be

addressed. App.R. 12(AX1)(c).

Judgment reversed and remanded.

WILLIAM G. BATCHELDER
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10279-0118, for Appellees, First State Insurance Co. and Royal Indemnity Co.

THOMAS HARDIN, Attorney at Law, 132 Fair Avenue, NW, New Philadelphia,
Ohio 44063, for Appellees, First State Insurance Co. and Royal Indemnity Co.

MATTHEW J. GEHRINGER, Attorney at Law, 224 South Michigan Avenue,

Suite 1300, Chicago, Illinois 60604, for Appellees, International Insurance Co.
and North River Insurance Co.

GREGORY J. DEGULIS, Attorney at Law, 812 Huron Road, Cleveland, Ohio
44115, for Appellees, International Insurance Co. and North River Insurance Co.

JOSEPH B. ROYSTER, Attorney at Law, Santa Fe Building, Suite 1300, 224
South Michigan Avenue, Chlcago Illinois 60604, for Appellee, Stonewall
Insurance Company.

GARY HERMANN AND ADAM M. FRIED, Attorneys at Law, 1301 East Ninth
Street, Suite 500, Cleveland, Ohio 44114, for Appellee, Stonewall Insurance
Company.

MICHAEL JI. BALCH AND TIMOTHY G. REYNOLDS, Attorneys at Law, 4

Times Square, New York, New York 10036, for Appellee, General Reinsurance
Corporation.

LAWRENCE R. BACH, Attorney at Law, 1500 One Cascade Plaza, Akron, Ohio
44308, for Appellee, General Reinsurance Corporation.

JAMES F. MATHEWS, Attorney at Law, 400 South Main Street, North Canton,
Ohio 44720, for Appellee, Atlanta International Insurance Co.

SEGUROS LA REPUBLICA, SA, Paseo De La Reforma 383, Mexico 5, D.F.

SEGUROS LA REPUBLICA, SA, C/O0 AROMOTORA DE OCCIDENTO, SA,
General Molinos Del Campo 23, Mexico 18, D.F.
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