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On June 15, 2022, the United States Supreme Court issued its decision in Viking River
Cruises, Inc. v. Moriana, ruling that agreements mandating arbitration of employees’
individual PAGA claims are enforceable. In doing so, the Court ruled that the Federal
Arbitration Act (FAA) preempts California’s prohibition on the employer’s ability to contract
with employees to bring only their individual claims in arbitration and not a representative
Private Attorneys General Act (PAGA) claim. Furthermore, the Court noted that employees
lack statutory standing to maintain their non-individual (representative) claims in civil courts
once the individual claims are compelled to arbitration. This is a huge win for California
employers in their ability to limit their exposure to PAGA representative claims through the
use of arbitration agreements.

California’s PAGA was designed by the California Legislature to offer financial incentives to
private individuals to enforce state labor laws by recovering certain civil penalties. Aggrieved
employees can seek recovery of civil penalties for Labor Code violations they suffered, in
addition to penalties for all Labor Code violations by the employer in a representative action,
as long as the employee suffered at least one violation. Of the collected penalties, 75% must
be distributed to the Labor and Workforce Development Agency with the remaining 25%
distributed among the employees affected by the violations, and a prevailing plaintiff is
entitled to their fees and costs. PAGA claims are representative actions, which are distinct
from class actions in a number of ways. A PAGA claim can be brought by one employee
while seeking penalties for all employees.

At issue in Viking was plaintiff Angie Moriana’s filing of a PAGA action in California against
her former employer, Viking River Cruises, alleging that it failed to provide her with her final
wages as required by the California Labor Code. The PAGA action also included the
proverbial kitchen sink of other Labor Code violations allegedly sustained by other Viking
employees. Viking moved to compel arbitration of Moriana’s individual PAGA claim and to
dismiss her other, non-individual PAGA claims. Viking based its motion on an arbitration
agreement Moriana signed agreeing to arbitrate all disputes arising out of her employment.
This agreement contained a Class Action Waiver providing that the parties could not bring
any dispute as a class, collective, or representative PAGA action in the arbitral proceeding.
The agreement also contained a severability clause specifying that if part of the waiver was
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found to be invalid, any valid portions would be enforced in arbitration. The trial court denied
Viking’s motion, and the California Court of Appeal affirmed, ruling that pursuant to Iskanian
v. CLS Transportation Los Angeles, LLC, (1) categorical waivers of PAGA standing are
contrary to state policy, and (2) PAGA claims cannot be split into arbitrable individual claims
and nonarbitrable representative (non-individual) claims.

The Supreme Court reversed, and noted that the FAA grants parties the freedom to
determine which issues they will agree to arbitrate. By requiring parties to arbitrate
representative claims in order to arbitrate individual claims, PAGA violates this right and is
therefore preempted. Accordingly, Viking was entitled to compel arbitration of Moriana’s
individual PAGA claim. With her individual claim in arbitration, Moriana — under PAGA'’s own
terms — could no longer litigate the representative claims in court.

The Supreme Court decision in Viking provides employers relief from PAGA if the employer
implements compliant arbitration agreements that preclude employees’ ability to file PAGA
claims. Justice Alito authored the 8-1 opinion of the Court. Justice Thomas filed the lone
dissenting opinion. However, Justice Sotomayor filed a concurring opinion that provides a
blueprint for the California Legislature to fashion a mechanism for representative claims to
survive in a judicial setting even when individual claims are relegated to a separate
proceeding. Therefore, while the Supreme Court’s decision is a positive development for
employers wanting to avoid representative PAGA claims through arbitration agreements, the
effects of the decision may be subject to continued judicial or legislative development.
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